2
4

o [ s
£ % 2 08
%] . -
wA3BETWD 2 oo WS
i 2= S c o =
ren D) e = &P omm |
o — e = =
sEssle 23 = Q=
R - EeT <o
— = = - -}
-2 P2 omo B = S P =3
cmEEL S 5 =s2 =
= = 2 e = e
2sEdB 9 29 xDE < 59
RLopas P SSE = o8
Lo ®oE & TS5 5 S5
= A= £« = = =}
Sl =5 SwE E Q=
PoEmin ® Q=g S = o
e B DO OO Q= T -~ o

1987-1994

Nathan H. Madson



Caitlin Shay&

Zachary Zarnow
FREE BUT NO LIBERTY:
HOW FLORIDA CONTRAVENES
THE VOTING RIGHTS ACT WITH
, DISENFRANCHISEMENT OF FELONS
Introduction

The United States has a long history of denying minorities their right to
vote—of practicing racially-motivated disenfranchisement. In early 2011,
Florida Governor Rick Scott continued this tradition by issuing an executive
order permanently denying convicted felons their right to vote, unless they
petition for executive clemency after a five-year waiting period following the
completion of their sentences. These new procedures are a step backward for
Florida to previous policies that disproportionately disenfranchised African- .
Americans. Actions like Governor Scott’s demonstrate why the Voting Rights
Act (VRA) of 1965,' most recently re-authorized in 2006, is still needed to
prevent racially discriminatory voting practices.

This article argues that Florida’s executive re-enfranchisement policies
contravene the Voting Rights Act and should be nullified. A review of felon-
disenfranchisement in the United States and Florida, the VRA’s basic mechan-
ics, and Florida’s recent challenge to the Act’s constitutionality will help make
this clear. The VRA continues to be a constitutional exercise of congressional
power that requires Florida to seek pre-clearance for changes to felon disen-
franchisement procedures under Section 5 of the Act, and would likely forbid
the proposed changes under either a purposeful discrimination or disparate
impact analysis under Section 2 of the Act. The article concludes that Florida
must submit its proposed changes for pre-clearance, and that if it fails to do
so, the U.S. Justice Departrnent should act to prevent the implementation
of arguably the harshest felon disenfranchisement procedures in the nation.

I. On felon disenfranchisement and the Voting Rights Act

Felon disenfranchisement strips certain civil rights, including the right to
vote, from people convicted of certain crimes, sometimes for life. Globally, the
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United States is one of the few outlier countries with severe disenfranchisement
laws that reach such a broad range and high number of people.? In the United
States, felon disenfranchisement is regulated by the states, in accordance with
Article 1, Section 4 of the U.S. Constitution, which gives states control over
the time, place, and manner of federal voting, subject to congressional regula-
tion.> As of 2011, approximately 5.3 million people in the United States are
ineligible to vote due to state felon disenfranchisement laws.*

Individual states have taken different approaches to felon disenfranchise-
ment. Only two states, Maine and Vermont, allow all people with criminal
convictions to vote, even those who are incarcerated.’ The remaining 48 states
impose disenfranchisement at some stage of the post-conviction process.®
While some argue that felon disenfranchisement is an appropriate punishment
for those convicted of crimes, others worry that felon disenfranchisement
inhibits rehabilitation, thus preventing convicted persons from fully reintegrat-
ing into society.” These concerns have prompted many states to automatically
restore civil rights to convicted people after the completion of their sentences
or after a waiting period. Florida, lowa, Virginia, and Kentucky are the only
four states that disenfranchise convicted felons for their entire lives.® The only
method by which felons in these states can restore their civil rights is through
clemency from the governor.®

Racial discrimination was the impetus for many of the felon disenfran-
chisement laws enacted after the ratification of the Fifteenth Amendment.'°
To this day, African Americans continue to be disproportionately impacted
by disenfranchisement laws and stringent re-enfranchisement requirements.
African American men, in particular, are disenfranchised at seven times the
national average. Estimates indicate that if current incarceration levels stay the
same, 30 percent of African American men are expected to be disenfranchised
during their lives." Therefore, felon disenfranchisement (and corresponding
re-enfranchisement procedures) must be considered in the context of prophy-
lactic laws aimed at preventing racial discrimination in voting, such as the
Voting Rights Act of 1965.

A. Florida’s re-enfranchisement policies
and recent developments

Since Florida’s original constitution was approved in 1868 it has man-
dated that, “No person convicted of a felony . . . shall be qualified to vote
or hold office until restoration of civil rights.”'? The civil rights restoration
procedures have varied by the political administration in power. Following
public outery after the 2000 presidential election, Governor Jeb Bush began
a process, which was expanded by his successor, Governor Charlie Crist, to
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automatically restore civil rights for felons convicted of non-violent crimes
in certain circumstances.'

In the 2004 presidential election, 600,000 to 960,000 citizens in Florida
were unable to participate in the electoral process because they had been con-
victed of a felony."* Up to 25 percent of those excluded were African-American
men.'> Some argue that the impact of the state’s felon disenfranchisement law
was a deciding factor in the election of President George W. Bush in 2000,
who won by a mere 537-vote margin in Florida.'®

In response to the ensuing controversy, Governor Jeb Bush made minor
changes to the disenfranchisement laws. Previously, all convicted felons who
had completed their sentences could apply for re-enfranchisement, but had
to do so at a hearing before the executive clemency board."” The executive
clemency board could only hear the individual appeals of about 200 people
per year.'® Governor Jeb Bush’s changes established that people who had not
committed a violent offense and had not committed another crime within five
years could apply to have their civil rights automatically restored without an
individual hearing.'® Additionally, any person who had been arrest-free for 15
years, regardless of the nature of her or his conviction, could also have her or
his civil rights restored without a hearing.*

In January 2007, Republican Charlie Crist took office as the newly elected
governor of Florida. OnApril 5,2007, the Florida Executive Clemency Board,
which consisted of Governor Crist and three executive branch members,* voted
to autornatically restore civil rights to felons convicted of non-violent crimes
after their sentences were completed.? The Florida Advisory Committee to
the U.S. Civil Rights Commission, in a 2008 report praising the new policy,
noted that Governor Crist’s actions restored the rights of an estimated 154,000
people,” among the estimated one million Florida citizens stripped of their
rights by the state’s permanent disenfranchisement law.> By taking these steps
Florida came into alignment with the majority of states that grant automatic
restoration for citizens who have completed their sentences.”

Rick Scott was elected Governor of Florida in 2010.% In 2011, promptly
after his election, Governor Scott issued an executive order that permanently
disenfranchised people convicted of felonies and imposed at least a five year
waiting pericd to apply for rights restoration (seven years for “violent” of-
fenders). Governor Scott’s executive order not only reversed Governor Crist’s
historic reforms, but it also bucked the national trend toward automatic res-
toration by including further steps to prevent citizens convicted of felonies
from restoring their rights.?” The addition of the waiting period was significant
because if a person were arrested at any point during the five-year waiting
period, the clock would start over, even if no charges were ever filed against
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the person.? Under these regunlations, Florida now has the most burdensome
felon re-enfranchisement procedures in the United States, which we argue
violates the VRA.?

B. Overview of the Voting Rights Act of 1965

The Voting Rights Act of 1965 (VR A) is considered the most important
voting rights law because it broadly protects citizens against racial discrimi-
nation in exercising their franchise.’® Congress passed the VRA in 1965 to
enforce the protections guaranteed by the Fifteenth Amendment®' on a wave
of momentum coming off the passage of the Civil Rights Act in 1964, and
with the encouragement of President Johnson. The VRA prohibits voting
discrimination based on race or minority language group, and authorizes
federal government oversight of new election measures enacted by jurisdic-
tions with discriminatory histories under certain criteria.® There are two
particularly relevant sections of the VR A: sections 2 and 5.

The general prohibition against racial discrimination appears in section
2, which provides a right of acticn against any state or political subdivision
that applies a standard, practice, or procedure that “results in a denial or
abridgement of the right of any citizen of the United States to vote on ac-
count of race or color,” and following reauthorization in 1975, because of
membership in a “language minority group.”?* These prohibitions forbid the
use of “tests or devices,” such as poll taxes or literacy exams, as a means
of preventing members of protected groups under the Act from exercising
their right to vote.>* ’

In 1980, the Supreme Court held that section 2, as originally passed,
was essentially a restatement of Fifteenth Amendment protections.® Under
this analysis, a plaintiff had to show that there was an invidious purpose or
discriminatory intent behind the voting standard, practice, or procedure.’ In
1982, Congress amended section 2 to explicitly reject what became known as
the “intent test,” instead allowing a cause of action when, given the totality
of the circumstances, the effect of a standard, practice, or procedure denied
a protected group an equal opportunity to vote.”” The so-called “effects test™
was subsequently endorsed by the Supreme Court in a section 2 case involv-
ing voter dilution, though it has come under scrutiny by Circuit Courts in
felon disenfranchisement cases over the last twenty years.*®

Section 5 of the VR A requires federal pre-clearance before any changes
to voting laws may take effect in a “covered jurisdiction” as defined by sec-
tion 4. “A state or political subdivision is covered by the VRA if it satis-
fies two elements under section 4. First, on November 1, 1964, the state or
political subdivision must have maintained a test or device that restricted the
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opportunity to vote or register to vote.”® Second, the Director of the Census
must determine that in that same state or political subdivision fewer than
50 percent of voting age persons were registered to vote on November 1,
1964, or that fewer than 50 percent of voting age persons had voted in the
presidential election of November 1964.#' As part of an application for pre-
clearance approval, the covered jurisdiction has the burden of showing that
any proposed changes would not worsen or prove “retrogressive” toward the
opportunity for racial minorities to vote.*

In 1970, Congress renewed these provisions, setting November 1968 as
the relevant date for both elements of the formula.®® In 1975, two revisions
were made: the provisions were extended to cover both race and language
minority groups and the trigger date was changed to November 1972.* The
coverage formula was extended again in 1982 and 2006.* Section 4, along
with sections 5 and 8, which depend on it, will expire in 2031.* Under the
1972 based coverage formula, there are currently five Florida counties that
are covered jurisdictions under the section four formula*—Collier County,
Hardee County, Hendry County, Hillsborough County, and Monroe County.*®

The concept of a “covered jurisdiction,” as determined by the section 4
formula, is the foundation for the federal government’s broad and important
powers under section 5. The Supreme Court, in a seminal test case decided
shortly after the VR A’s passage, Allen v. State Board of Elections, interpreted
section 5 to be a broad grant of authority to review all proposed changes
affecting voting,” The Court interpreted section 5 as requiring review of the
“subtle, as well as the obvious, state regulations” because Congress intended
that “all changes, no matter how small, be subject to section 5 scrutiny.® As
a result, section 5 has proven to be a vital mechanism for enforcing voting
rights since its enactment.

There are two ways that a covered jurisdiction may comply with section
5. The first and by far most common is for the covered jurisdiction to seek
administrative review of proposed changes by submitting them to the Civil
Rights Division of the Department of Justice, which has been delegated
review power by the Attorney General of the United States.* If the Attor-
ney General does not object to the change within sixty days, the covered
jurisdiction may enforce its proposed change™ and that decision may not
later be challenged in court. This prohibition, however, does not prevent
a legal challenge under section 2 or other applicable law.*’

The second, and less common method of complying with section 5, is
through filing an action for declaratory judgment before the United States
District Court for the District of Columbia.’® Under this method, the covered
jurisdiction has the burden of proving that the proposed voting change(s)
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“neither has the purpose nor will have the effect of denying or abridging
the right to vote on account of race or color or [membership in a language
minority group].”” These actions are brought against the United States or the
Attorney General and may be appealed directly to the Supreme Court.® Ifa
jurisdiction brings a declaratory judgment action after the Attorney General
has entered an objection during administrative review, the declaratory judg-
ment action is heard de novo, as it is not considered an appeal of the Attorney
General’s decision. Finally, if a covered jurisdiction fails to comply with the
pre-clearance requirements of section 5, the Attorney General may file suit
to enjoin the enforcement of the changes and any person or organization
with standing may also sue seeking injunctive relief.®

Covered jurisdictions may also apply to terminate coverage under the
VRAs section 5 “bailout” provisions.®* To obtain a bailout, the covered
jurisdiction must apply for a declaratory judgment to demonstrate that
continued supervision is unnecessary. Specifically, it must prove that no
discriminatory tests or devices have been used in the past five years and that
all voting changes in the jurisdiction have been cleared under section 5.9
An increasing number of jurisdictions have successfully taken advantage
of the bailout provision since the important Northwest Austin Municipal
Utility District No. 1 v. Holder (“NAMUDNO™) decision of 2009.52 Eleven
jurisdictions have bailed out in the three years since the decision, compared
to seven in the previous three years, and only seventeen in the decade pre-
ceding the decision.®

Despite repeated attacks, the Supreme Court has ruled that the VRA is
constitutional. The Supreme Court held in South Carolina v. Katzenbach
that the promulgation of the VRA fell within the full remedial powers to
prevent racial discrimination granted Congress by the Fifteenth Amend-
ment.% Accordingly, the VR A section 5 pre-clearance requirements were
ruled constitutional in 1966.%° In NAMUDNO, the Supreme Court declined
to decide whether the 2006 extension of the VRA was constitutional, but
instead found that any covered political sub-division could apply to bail out.5
Despite many Supreme Court observers’ fears that the conservative Roberts
Court would strike down the Jandmark law, the Court made a strategic choice
to reach a “compromise” decision, which dodged the question of the VRA’s
constitutionality (though hinting at certain bases for a future challenge) and
explicitly encouraged localities to take advantage of the bailout provisions.

Since NAMUDNO, however, there have been two notable developments
related to the VRAs constitutionality. First, in September 2011, in Shelby
County v. Holder, the D.C. District Court issued a very significant ruling
which held that ample evidence supported the continued constitutionality of
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section 5 of the 2006 VRA extension.”” Shelby County addressed the very
questions of the VRA’s constitutionality that the Supreme Court skirted
in NAMUDNO.® This decision was appealed to the U.S. Court of Appeals
for the District of Columbia with oral arguments heard January 19, 2012,
Many predict, and some fear, that this case is likely to reach the Supreme
Court, where the conservative-leaning court will more heavily scrutinize
constitutionality of section 5.5

Moreover, in October 2011, Florida filed a complaint before the District
Court of the District of Columbia, seeking either pre-clearance for several
proposed voting regulation changes or a finding that section 4 and section 5
are unconstitutional.” The complaint argues that “subjecting Florida coun-
ties . . . covered exclusively under the language minority provisions of the
VRA to pre-clearance is not a rational, congruent, or proportional means
of enforcing the Fourteenth and/or Fifteenth Amendments and violates the
Tenth Amendment and Article TV of the U.S. Constitution.”” The Court
has yet to rule on this issue, though it seems like a weaker challenge in light
of the Shelby County ruling.

1l. Defending the VRA’s constitutionality and expanding its reach
to re-enfranchisement clemency schemes

The VR A remains a valid constitutional exercise of congressional power
because it serves as a remedial statutory arm of the Fourteenth and Fifteenth
Amendments against a backdrop of continued racial voting discrimination.
The VRA’s reach should extend to discriminatory executive clemency
rules, such as those in Florida, because although the Supreme Court has
yet to rule on this specific issue, the VR A applies broadly to cover all vot-
ing changes, even those made by executive order. The Justice Department
should review Florida’s procedures under section 5 as statewide changes to
voting procedures must still be pre-cleared even if only five jurisdictions
are covered. We argue that the Department should to refuse to pre-clear
Florida’s disenfranchisement-related changes because the procedures have
the purpose or effect of denying racial minorities’ ability to exercise their
franchise. Further, we argue that Florida’s procedures also violate VR A sec-
tion 2 and the Equal Protection Clause because African-American Florida
citizens are disenfranchised at a far higher rate than non-racial minorities.

A. The VRA remains an appropriate and constitutional
exercise of Gongressional power
The Supreme Court has held that the VRA is constitutional.” Not sur-
prisingly, the first failed challenge to the VR A came in 1964, before the Act
became law. In South Carolina v. Katzenbach, South Carolina, along with
Alabama, Georgia, Louisiana, Mississippi, and Virginia, petitioned the Court
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asking for an injunction against the enforcement of the VRA."In Kaizen-
bach, as with Florida’s current challenge, South Carolina did not challenge
the constitutionality of the VRA in its entirety, but rather specific sections of
the Act, including section 4 and section 5 on Article 111, Fifth and Fifteenth
Amendment grounds.” The Court, in upholding the VRA’s constitutionality,
applied arational basis test.” It reasoned that South Carolina’s argument that
Congress’ enactment of the VRA was beyond the scope of its power failed
because section 2 of the Fifteenth Amendment gives Congress the power to
enforce the Amendment by appropriate legislation. Thus, the VRA was
found to be a valid exercise of congressional power because it was rationally
intended to further the aim of the Fifteenth Amendment, which expressly al-
lowed for Congress to act in such a fashion.”

The VRA essentially went unchallenged for years following Katzenbach.
Some of the factors that contributed to this were the initial congressional
findings justifying the law, the Act’s continued enforcement over time, and
the strength of the Karzenbach decision. Then, in 2009, the issue of VRA’s
constitutionality was raised once again in NAMUDNQ, but the Supreme Court
declined to expressly rule on the 2006 extension’s constitutionality. Instead,
it re-opened the door to future constitutional challenges by questioning the
Act’s “federalism costs” and continued necessity.’

NAMUDNO’s challenge hinged on the continued constitutionality of
section 5, which had long been considered controversial. In NAMUDNGO, a
Texas utility district sought to bail out of the pre-clearance requirements.”
The Court found that because the VRA considered the district a political
sub-division subject to pre-clearance coverage, the district was entitled to the
corresponding right to bail out.®

More importantly, however, the Court called into question the continued
necessity of the Act because of recent improvements in minority voter registra-
tion and turnout.®' In the Court’s estimation, these perceived improvements,
while likely the result of the VRA itself, also weighed against the Act’s con-
tinued validity because it “imposes current burdens and must be justified by
current needs.”®? This determination led the Court to endorse the argument put
forth in Boerne v. Flores that the VRA should be assessed for “congruence
and proportionality” between the injury the Act seeks to prevent or remedy
and the means adopted to that end, instead of merely assessing whether the
VRA passes a rational basis examination.®

Nonetheless, in Shelby County v. Holder, the U.S. District Court for the
District of Columbia found that even under a congruence and proportional-
ity test, the 2006 extension was an appropriate and constitutional exercise of
congressional power.® In a 151-page opinion, the Court examined the his-
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tory of the Fifteenth Amendment, past Supreme Court cases upholding the
constitutionality of the VRA, and the 15,000 page legislative record outlining
continued patterns of voting discrimination.® The Court held that the VRA
was constitutional because it enforced the Fifteenth Amendment, remedied
past discrimination, preserved gains against discriminatory practices, and was
still necessary to protect the fundamental right to vote of racial and language
minorities,®

Thus far, VRA section 5 critics have made only modest steps toward re-
forming the law. The new application of the congruence and proportionality test
to VRA section 5 does little to attack the provision’s constitutionality because
ample evidence still unfortunately exists to support its continued necessity.
Since the 2006 extension, the Department of Justice has denied clearance to
many proposed changes in the voting regulations of covered jurisdictions®
including, most recently, restrictive voter identification laws.%

Arguments that the VRA is obsolete because minority voter registration
has increased are flawed because such claims rely on misinterpreted data.®
For example, in his dissent in NAMUDNO, Justice Thomas argued that
African American and white voter registration rates are nearly the same.™
However, Latino registration rates are considerably lower than white reg-
istration rates, yet Latino voters, as non-African Americans, were factored
into white registration rates, since many Latinos (an ethnicity category) are
racially classified as white.”’ Such misrepresentations affect the overall non-
African American registration rate, making it appear to be near the same level
as African American registration rates.” In reality, non-Hispanic white data
clearly show that registration rates for whites are much higher than African
Americans rates.” Florida’s constitutional challenge of the VRA should fail,
given long precedent upholding the law and revived concerns about minor-
ity voter suppression.® The voluminous legislative history supporting the
VRA’s extension, repeated endorsement of the Act by the lower courts, and
the indisputable evidence of continued discrimination in voting procedures
all weigh heavily against Florida.

B. Florida’s executive clemency scheme is subject to VRA section
5 even though Florida is only partially covered

Florida’s new procedures ban people convicted of felonies for life, un-
less they petition to the governor for restoration at least five years after the
completion of their sentences. These procedures, established by executive
order, should be subject to the pre-clearance under section 5. As such, they
may not be implemented in the five Florida counties covered under section 5
until they are approved by the Justice Department or United States District
Court for the District of Columbia. The Justice Department should review
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Florida’s re-enfranchisement scheme because statewide voting changes in
partially covered states must be pre-cleared under VRA section 5.

There are seven states that are only partially covered by the VRA.* In
those states, statewide voting changes must be submitted to the Justice Depart-
ment or the D.C. District Court for review if they directly affect voting in the
covered jurisdictions.” In 2002, the Justice Department objected to a Florida
statewide redistricting plan that would have eliminated the only majority-
Hispanic district in the state, which was located in a covered jurisdiction.”” Of
the five pre-clearance denials that the Justice Department has made to Florida
voting procedures since 1984, four of them have been for state-wide voting
changes.”® The fifth denial was to a change in voting procedures taking effect
specifically in a covered county, and was later withdrawn.”

Past objections to Florida’s voting procedures align with the Supreme
Court’s decision in Lopez v. Monterey County, which held that statewide vot-
ing changes that affect covered counties must be pre-cleared by the Justice
Department.'® In Lopez, the Court determined that even though only some
counties in California were covered under section 5 of the VRA, measures
enacted by the state were subject to pre-clearance to the extent that such mea-
sures would affect the covered county.”® Therefore, the covered county was
not allowed to administer the changes until after it had received pre-clearance
by the Justice Department.'%

The Lopez decision strongly suggests that covered jurisdictions in Florida,
like California, must submit changes to felon disenfranchisement procedures
for pre-clearance.'® In Lopez, Monterey County, not the state of California, .
had to submit the changes for pre-clearance.'® Similarly, the covered coun-
ties in Florida must submit the felon disenfranchisement procedures to the
Justice Department. Until pre-cleared, the covered counties are not allowed
to administer the changes that the stricter Florida disenfranchisement proce-
dures require.

If the Department of Justice denied preclearance to the executive order,
it could lead to a an odd situation in which some Florida counties would be
allowed to ban felon civil rights, while the covered counties could not. The
administrative details of how this would work are complex, but it is possible
that ex-felons who live in covered jurisdictions would be automatically allowed
to vote after completing their sentences, as they could before Governor Scott’s
executive order, while in the rest of the state, ex-felons would be subject to
Governor Scott’s executive order.

State rules about election uniformity further complicate this process. In
1998, the Secretary of State Sandra Mortham issued an opinion that Florida
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election laws must be consistent throughout the state.!®® The continued valid-
ity of this opinion is unclear, as a challenge by the American Civil Liberties
Union (ACLU) to the implementation of a statewide voting change in the
non-covered counties prior to pre-clearance was dismissed in June 2011 on
procedural grounds.'®® Yet, because of the complexity, confusion, and pos-
sible violation of state law that would result if the felon voting procedures
were different in different counties, it is imperative that the covered counties
in Florida submit the felon disenfranchisement procedure to the Department
of Justice. Since Florida’s changes are likely to face an objection, Governor
Scott may have to issue a new executive order that would comply with the
VRA without leading to the complexity and confusion of having different
rules in different counties.

1. The re-enfranchisement scheme must be pre-cleared because
executive orders are voting changes that are suhject to section 5.

VRA section 5 does not distinguish among the source of election law
changes.'” The Supreme Court, in Foreman v. Dallas County, held that even
changes to the selection process of election judges who monitor voting in
precincts was subject to pre-clearance requirements.'® Further, Florida itself
has consistently acknowledged the breadth of the pre-clearance requirement,
as it has previously submitted House bills, redistricting plans, and home rule
charters for Justice Department approval.'® All of these submissions are con-
sistent with section 5’s broad mandate that all “standard[s], practice[s], and
procedure[s]” must be submitted to the DOJ to be pre-cleared if they affect
the voting process.'"’

The Northern District of Alabama is currently considering whether Gov-
ernor Riley’s executive order that changes voting procedures is subject to
VRA pre-clearance, but the challenge there is less clear than in the Florida
case.'!! In Alabama, an amendment to the state constitution was approved by
referendum and then pre-cleared by the Department of Justice in accordance
with section 5.1*> The pre-cleared amendment allowed a Local Constitutional
Amendment Commission to decide whether a proposed local constitutional
amendment affects more than one county or more than one subdivision in
one or more counties.'' As a condition of pre-clearance, the Justice Depart-
ment required Alabama to remove a provision allowing the Governor to
veto any decisions.'*

In the years preceding this amendment, several Alabama counties ap-
proved local constitutional amendments that authorized bingo operations
within thieir jurisdictions.!'® Governor Riley has since sought to stop the bingo
operations in Greene County through executive orders and police actions."
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African American voters in the county alleged that Governor Riley’s use of
executive orders to reverse the local counties’ decision was a de-facto veto
of their vote and an unapproved change to Voting standards and practices.!”
This case is distinguishable from Florida’s case because Governor Scott’s
executive order, which changed procedures for reinstating felons® right to
vote, was never submitted for section 5 pre-clearance at all. Unlike in the
Alabama case, where it is unclear whether bans on bingo operations can be
considered a voting change, the executive order in the Florida case is clearly a
voting change affecting the rights of hundreds of thousands of Florida citizens.

In addition, Governor Scott’s executive order addresses a voting change—it
is not simply a change to sentencing procedures, as he claims. The order af-
fects the way that a disenfranchised felon may regain her or his civil rights,
including voting rights. The procedures have no bearing on sentencing because
they impact felons long after sentencing decisions have already been made,
after individuals have fully completed their sentences. Therefore, because
section 5 provides a very broad grant of out-of-jurisdiction review authority,
executive orders are subject to section 5’s pre-clearance requirements, and
since Governor Scott’s executive order deals with a voting change, it must
be submitted to the Justice Department or D.C. District Court before the five
covered jurisdictions may implement any changes.

2. H Florida’s re-enfranchisement scheme is considered under
section 5, Florida will not be able to show the change does not
have a discriminatory purpose or effect

The Justice Department or the D.C. District Court should reject Florida’s

felon re-enfranchisement scheme after review because Florida will be un-
able to meet its burden showing that the proposed changes have neither a
discriminatory purpose nor effect.!’® In its review, the Justice Department
or D.C. District Court will examine whether the voting changes will have
a “retrogressive effect” on the ability of minorities to vote.!'® Although,
historically, there has not been an objection issued by the Justice Depart-
ment regarding a re-enfranchisement scheme, there are analogous cases to
suggest a likely denial. For example, the Justice Department issued a 2008
objection to Georgia’s voter verification scheme because African American
and Hispanic voters were disproportionately and incorrectly flagged by
the so-called verification system in comparison to white voters.'® Flagged
voters had to take additional steps, which sometimes included going to the
courthouse during business weekday hours on three days’ notice, in order to
prove their eligibility to vote.'?! The Justice Department found that the voter
verification system had a retrogressive impact on voting rights for minori-
ties because the disproportionate impact on minorities who were incorrectly
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flagged was statistically significant, and thus found that the law did not meet
section 5 requirements.'? '

Similarly, Florida’s re-enfranchisement scheme has a disproportionate
impact on minority voters, which has a retrogressive impact on their right
to vote. The evidence is clear. Although about 15 percent of Florida’s total
population is African American, African Americans account for 25 percent of
those who are disenfranchised.'® In 2010, 34 percent of all people arrested
and 4 1 percent of all people arrested for drug violations were African Ameri-
can.'? In the 2000 election, about 4.4 percent of whites were disenfranchised
due to a past felony, compared with 10.5 percent of African Americans.’” In
2008, while 15.3 percent of Floridians were African American, they made up
49.8 percent of the Florida prison population.'” And in Florida today, African
Americans are disenfranchised at twice the rate of whites.'”’

The 2011 re-enfranchisement scheme subjects all persons convicted of
felonies to at least a five-year waiting period before they can even apply to
regain the right to vote.'”® If a person is arrested at any time during the wait-
ing period, even if there is no prosecution or conviction, the waiting period
re-starts.® As African-Americans are overly represented in both arrests and
incarcerations, the new Florida scheme will almost certainly have a harsher
impact on minorities. As such, the scheme will have a retrogressive impact
on the right of minorities to vote and should be pre-cleared.

C. Florida’s scheme violates VRA section 2 and the Equal
Protection Clause

Sections 2 and 5 operate independently of one another, Covered juris-
dictions, under section 5, have a burden of proving that voting changes are
not racially discriminatory.’® Under section 2, an individual in any state or
jurisdiction can sue if they are harmed by a voting practice that has a racially
discriminatory purpose or effect.”®! Unlike section 5, non-covered jurisdictions
-may also face section 2 challenges.™? In Florida, this means that a section
2 challenge would affect the felon re-enfranchisement scheme for the entire
state, not just the five covered counties. The Supreme Court has not ruled on
whether felon disenfranchisement can violate section 2 of the VRA, and if so,
whether the disenfranchisement must be the result of intentionally discrimi-
natory practices. There is currently a circuit split concerning whether felon
disenfranchisement is subject to section 2.

In Farrakhan v. Gregoire (“Farrakhan I"), the Ninth Circuit found that the
Washington State criminal justice system was infected with racial bias, and
as such, felon disenfranchisement laws operated improperly based on race in
violation of section 2.'* In reaching this result, the Court did not require the
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ex-felons to show any history of official discrimination.'™ Instead, the court
found that a VRA section 2 analysis requires a “totality of the circumstances”
review to determine how “a challenged voting practice interacts with external
factors such as ‘social and historical conditions’ to result in denial of the right
to vote on account of race or color.”'** Therefore, statistical findings and socio-
logical studies about racial discrimination in the criminal justice system were
appropriate evidence to bolster a section 2 claim.'*® The Court concluded that
even though Washington did not pass its felon disenfranchisement law with a
racially discriminatory purpose, the law interacted with a racially discrimina-
tory criminal justice system, which produced a constitutionally impermissible
effect on minorities under the VRA.'?” Evidence the court found persuasive
showed that prosecution of crack cocaine and street drug trafficking was not
proportional to its harm on the community or share of the drug trade; that the
proportion of African Americans and Latinos arrested for drug possession
had no correlation to the proportion of users among those races; that police
searches of African Americans and Latinos occurred at higher rates than
whites, but led to fewer seizures; and that minority defendants were detained
in disproportionate numbers when other factors were controlled.®® This kind
of evidentiary record was novel for such a challenge.

Ten months after Farrakhan I, the Ninth Circuit reheard this case en
banc and vacated the prior ruling.*® In Farrakhan v. Gregoire (“Farrakhan
1), it decided that to succeed in a section 2 challenge based on criminal
Justice system racial discrimination, a plaintiff must show that the system
is infected with intentional discrimination.'® The Ninth Circuit ultimately
held that plaintiffs did not meet their burden in establishing a VRA section
2 claim because the plaintiffs had presented statistical data only proving
discriminatory effect.'"! While other circuits that have considered this issue
have generally followed the Farrakhan III reasoning,'®? the Supreme Court
has yet to definitively say whether there is a cognizable VRA claim against
felon disenfranchisement laws and if so, whether an intentional showing of
racial discrimination is required.'

1. Florida’s re-enfranchisement scheme is a relic of its discriminatory
1868 constitution and violates the Equal Protection Clause and
VRA section 2 under an intentional discrimination analysis.
Farrakhan II7, which takes the position adopted by all of the circuits, held
that proof of intentional discrimination in the criminal justice system was suf-
ficient for section 2 claims."* Unfortunately, the Court did not provide clear
guidance on which standard to apply in determining whether a felon disen-
franchisement or re-enfranchisement scheme is intentionally discriminatory
under section 2.'% Therefore, the most applicable standard is to consider the
felon disenfranchisement scheme through a Fourteenth Amendment Equal
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Protection analysis.'® Any finding that Florida’s felon re-enfranchisement
scheme is intentionally discriminatory under section 2 would also meet Equal
Protection scrutiny standards.

In Richardson v. Ramirez, the Supreme Court held that felon disenfran-
chisement was not subject to strict scrutiny under section 2 of the Fourteenth
Amendment.’* Although the right to vote is a fundamental right, the second
clause ofthe Fourteenth Amendment states that the right to vote may be limited
“for participation in rebellion, or other crime.”'*¥ In Richardson, the dissent
noted that this clause was passed as a political compromise that had little to
do with the purpose of the Fourteenth Amendment.'* In addition, it argued
that even if a voting penalty was authorized in section 2, the practice might
still violate section 1 if it was discriminatory,'® While the dissent would have
subjected felon disenfranchisement to strict scrutiny and found it unconstitu-
tional, the majority decision upholding the laws’ constitutionality continues
to stand as the prevailing law today.'*!

In the 1985 case Hunter v. Underwood, however, the Supreme Court
revisited the question of the felon disenfranchisement law’s constitutionality
and struck down a provision in the Alabama Constitution that disqualified
voters who had committed a crime of moral turpitude.’s? In its decision, the
Court found that when the 1901 disenfranchisement amendment-was written
into the Alabama Constitution, legislators passed it with the intent to keep
African Americans from voting and absent such intent that the measure would
have never been enacted.! *The Court held that because the original enactment
was motivated by racial discrimination and that because it continued to have
a discriminatory effect on African Americans, the law was unconstitutional '
Based on this evidence, the Court invalidated the Alabama Constitution’s felon
disenfranchisement clause on Equal Protection grounds.'** This decision sug-
gests that the constitutionality of felon disenfranchisement is not completely
settled from the Supreme Court’s perspective,!®

In 1992, the Supreme Court ruled in Unifed States v. Fordice that future
re-enactments of a law may be constitutional even if the law was originally
promulgated for a racially discriminatory purpose.'” Fordice explains that
if a legislature subsequently re-enacts a discriminatory law, it must do so for
independent and legitimate reasons, so as to break the discriminatory link
from the original law."*® However, the burden is on the State to prove that the
legislature offered independent and legitimate reasons that supported a racially-
neutral justification for the law’s renewal.'® Since Hunter and Fordice, some
circuits have incorrectly allowed states to prove that re-enactments of racist
laws were passed for a non-discriminatory purpose with very little evidence
that the original taint had been removed.!®
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Florida’s disenfranchisement laws have been debated by courts on these
grounds. In 2002, the Federal District Court for Southern Florida found that
Florida passed the felon disenfranchisement provision in its 1868 constitution
with the express intention to limit the ability of African Americans to vote.!s!
In 2005, the Eleventh Circuit in Johnson v. Governor of the State of Florida
concluded that a subsequent 1968 re-enactment had removed the racially dis-
criminatory taint because there was sufficient deliberation; therefore, the law
did not violate the Equal Protection Clause, regardless of a disparate impact
on African Americans.'®

The Eleventh Circuit’s analysis in Johnson was incomplete because the
Court did not thoroughly apply the Fordice test, opting instead to simply
note that the 1968 re-enactment was “deliberate.” More specifically, the dis-
sent in Johnson found that the majority used flawed reasoning, since Florida
did not meet its burden to prove that the legislature offered independent and
legitimate reasons for reenacting its felon disenfranchisement law.'s® Without
this evidence, the re-enactment is still tainted by the original intentionally
discriminatory law. Thus, the majority should not have concluded that the
State met its burden under the Fordice test.'s

While the felon disenfranchisement procedures in Florida have evolved
since Johnson, and the most recent procedure is the result of an executive
order, Florida arguably has never properly broken the link to its original 1868
felon disenfranchisement law because neither the legislature nor the executive
have offered independent and legitimate reasons to remove the taint of the
1868 intentionally discriminatory law.'s® As such, if the Supreme Court were to
consider these current procedures and properly apply the tests given in Hunrer
and Fordice, it would likely find that Florida’s current felon re-enfranchise-
ment procedures violate the Equal Protection Clause. If the Supreme Court
also found that felon disenfranchisement and re-enfranchisement procedures
can violate Equal Protection due to historical discriminatory taint, Florida’s
re-enfranchisement scheme would also violate VRA section 2 because it is
intentionally racially discriminatory.

2. Florida’s re-enfranchisement scheme violates VRA section 2

under a disparate impact analysis.

Bven if the Court does not accept that Florida’s felon disenfranchisement
procedures are intentionally discriminatory, disenfranchised voters could stifl
prevail on a VRA section 2 claim under the Farrakhan I disparate impact
test.'® Although the Ninth Circuit vacated Farrakhan Iin an en bane decision
and it is no longer good law, the Supreme Court has never definitively ruled
on whether a felon disenfranchisement scheme in a jurisdiction where there
is a disparate racial impact in the criminal justice system violates section 2.1
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If the Supreme Court were to adopt a disparate impact test similar to the one
adopted in Farrakhan I, then a finding that the criminal justice system is
statistically infected with racial bias would be sufficient to strike down many
states’ disenfranchisement laws.!6®

Florida’s current felon re-enfranchisement procedure almost certainly
would violate section 2 because it has a direct disparate impact on African
Americans as Florida’s criminal justice system is infested with racial bias.'®
African Americans in Florida, as previously mentioned, are disproportionately
arrested, incarcerated, and accordingly disenfranchised.'” Florida’s 2011
harsh re-enfranchisement scheme punishes those who are arrested, by restart-
ing waiting periods, even if there is no prosecution. Statistics that show that
African Americans in Florida are disproportionately arrested, convicted of
felonies, and disenfranchised, and thus the 2011 re-enfranchisement scheme
falls more heavily on African Americans. A statistical showing that African
Americans are disproportionately affected by the Florida justice system, under
a Farrakhan disparate impact test, is sufficient to find that within the “totality .
of the circumstances” the clemency scheme violates section 2.'"" Florida’s
re-enfranchisement should be struck down using a disparate impact analysis
based on ample evidence of the discriminatory nature of Florida’s criminal
justice system and the disproportionate effect these laws have on African
Americans’ ability to vote because it impermissibly denies people their right
to vote because of their race.’”

While it is unlikely that the current Supreme Court would accept this
disparate impact test if it were presented, it is impossible to predict what test
the current Court would find most appropriate or future changes to the Court’s
composition that would influence a decision. Regardless, a strong evidentiary
showing of Florida’s discriminatory criminal justice system is still important
because it would make it difficult for the Court to deny the continued need
for the VRA or to ignore the ways in which African-Americans continue to
suffer from unfair voting practices.

Conclusion

The Voting Rights Act continues to stand for an ideological commitment
that racial discrimination in voting should not be tolerated. In contrast, Gov-
ernor Scott’s 2011 executive order creates the most restrictive felon disen-
franchisement procedures in the United States, which has a disparate impact
on African Americans. It follows that the VRA should reach and reverse the
Governor’s executive order.

The five counties in Florida covered under the VRA section 5 are required
to submit the proposed felon disenfranchisement procedures to the Justice
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Department or D.C. District Court before they can implement any changes.
The counties must submit the changes because even executive orders must be
pre-cleared if they impact voting practices and procedures; moreover, indi-
vidual jurisdictions in partially covered states are required to submit statewide
changes for pre-clearance to the extent it affects them. The Justice Department
should refuse to pre-clear the executive order on two grounds: because it is
rooted in the intentionally racially discriminatory felon disenfranchisement
provision in the original Florida constitution and because it has a disparate
impact on African Americans, who statistically have much higher rates of
criminal arrests and convictions. Therefore, Florida has not met its burden
of showing that the proposed changes will not harm the ability of African
Americans to vote.

The Florida ACLU has requested that the Department of Justice require
Florida to submit the 2011 executive order for review but has not received
so much as a reply.'® The DOJ’s failure to act could be a dangerous signal to
other states that the Justice Department is not planning to regulate these types
of voting changes. Action must be taken quickly to ensure equal access to the
ballot for all to prevent widespread disenfranchisement of African Americans
in the 2012 elections.
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registered address on election day, and reduce the number of early voting days).

Id at1,27,28.

See Georgia v. United States, 411 U.S. 526 (1973); City of Rome v. United States, 446
U.S. 156 (1980); Lopez v. Monterey County, 525 U.S. 266 (1999).

See 383 U.S. 301, 305, 308 fn. 2 (1966) (holding that passing the VRA was within
Congress” power under section two of the Fifteenth Amendment).

See id. at 316-17 (categorizing constitutional attacks on other sections of the VRA as
premature and noting that only some portions of the Act were being chailenged).

See id. at 324 (citing Heart of Atlanta Motel v. United States, 379 U.S. 241, 258-59,
261-62 (1964) and Katzenbach v. McClung, 379 U.S. 294, 303-04 (1964) to support
the proposition that when Congress acts under the Fifieenth Amendment to prohibit
racial discrimination in voting that action is judged under a rational basis standard).
See id. at 325-26 (holding that the Fifteenth Amendment allows Congress to preempt
state laws to protect the voting rights of racial minority groups).

See id. at 327 (endorsing Congress’ actions as constitutional).

See Northwest Austin Municipal Utility District No. 1 v. Holder, 129 8. Ct. 2504
(2009). g

See id.; see also 42 U.S.C. § 1973b(a)(1)(A)-(F) (describing the VRA’s bailout
procedures).

NAMUDNO, 129 S. Ct at 2516 (widening the definition of political subdivisions eligible
to file a bailout suit beyond those described in the VRA).

See id. at 2511 (recounting perceived impiovements in combating discrimination in
voting since the passage of the VRA, such as higher African American voter registra-
tion and turnout rates).

Id a12511-12.

See id. at 2512 (reasoning that the VRA is likely in trouble under either a congruence
and proportionality test or a rational means test); see also Boerne v. Flores, 521 U.S.
507, 520 (1997).

See 811 F.Supp.2d 424, 427-28 (affirming the constitutionality of the VRA under a
congruent and proportional standard of review).

Id ; see HR. Rep. 109-478, **11 2nd sess. 2006 (finding that the testimony and reports
considered in re-authorizing the Act supports the conclusion that “gains made under the
VRA are the direct result of the VRA’s temporary provisions, and that reauthorization
of these provisions is both justified and necessary™).

I

See Section 5 Objection Determinations, U.S. Department of Justice, http://www.
justice. gov/crt/about/vot/sec_5/obj_activ.php (last visited Dec. 18, 2011) (listing two
objections in Alabama, three in Georgia, two in Louisiana, one in Michigan, two in
Mississippi, two in North Carolina, one in South Carolina, one in South Dakota, and
six in Texas, as well as many others in 2000 and 2001); 811 F.Supp.2d 424 (2011),
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88.

89.

90.

91.

93.
94.
95.

96.

97.

98.

99.

100.

101
102.

103.
104,
105.

465 (noting that “the Justice Department determined that discriminatory purpose was
a motivating factor in no less than 186 of the redistricting plans proposed by covered
jurisdictions during the 1990s™).

See, e.g., Charlie Savage, Justice Dept. Blocks Texas on Photo ID for Voting, N.Y.
TMES, Mar. 3, 2012, available at http://www.nytimes.com/2012/03/13/us/justice-dept-
blocks-texas-photo-id-law.htm! (reporting that Texas, South Carolina among other
states’ voting identification laws that require voters to show IDs much narrower than
the prevailing federal standard have failed pre-clearance due to evidence that such laws
will significantly affect minority voters’ ability to vote).

See Northwest Austin Municipal Utility District No. 1v. Mukasey, 573 F.Supp.2d 221,
248 (describing how the House and Senate reports erroneously found higher levels of
electoral participation by minorities because of a failure to separate Hispanic rates from
white rates and to control for citizenship when assessing Hispanic registration rates).
Northwest Austin Municipal Utility District No. 1 v. Holder, 129 S. Ct. 2504, 2525
(2009) (Thomas, J., concurring and dissenting) (citing statistics from the Southeastern
Legal Foundation amicus curiae brief).

811 F.Supp.2d 424, 467; Northwest Austin Municipal Utility DistrictNo. 1 v. Mukasey,
573 F.Supp.2d at 221, 248. ’
i

id.

See supra note 97,

See Section 5 Covered Jurisdictions, supra note 52 (listing California, Florida, North
Carolina, Michigan, New Hampshire, New York, and South Dakota as the states where
only some counties or townships are covered jurisdictions under section 5 of the VRA).
See Letter from Ralph F. Boyd, Jr, Assistant Att’y Gen., Civil Rights Div., to John M.
McKay, President of the Florida Senate and Tom Feeney, Speaker of the Florida House
of Representatives, 2 (Jul. 1, 2002), available at hitp:/fwww justice.gov/crt/about/vot/
sec_5/pdfs/1_070102.pdf.

See id. (noting that a portion of the majority-Hispanic district was located in Collicr
County, which is covered by the VRA).

See JoNel Newman, Voting Rights in Florida, 1982-2006, RenewtheVRA.org, 8-9
(Mar. 2006), available at http://www.aclufl.org/issues/voting_rights/FloridaVRA2.
pdf (revealing that the DOJ objected to both of Florida’s voting plans following their
decennial redistricting based on new Census data).

See id. at 8 (noting that an objection to a Home Rule Charter in Hillsborough County
was later withdrawn).

See 525U.8. 266, 278 (1999) (agreeing with the County that it, not the State, must seek
pre-clearance for state-wide voting changes).

d

See id. at 278-79 (concluding that a textual reading of the statute reveals that a covered
county in a non-covered state must not administer state-wide voting changes until after
that county submits the change to the Justice Department and received pre-clearance).
1

Id.

See Dara Kam, A4CLU, Voting Rights Group Sue to Stop Implemeniation of New
Florida Elections Law, PALM BEACH POsT, (June 3, 2011), hitp://www.palmbeach-
post.com/news/state/aclu-voting-rights-group-sue-to-stop-implementation-1517536.
html|?printArticle=y {noting the ACLU’s reliance on the Mortham opinion, but also
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106.

107.

108.

109.

110.
111,

112.
113,
[14.
1S,
i16.
117.

118.

119.

120.

121.
122.
123.

referring to a current elections supervisor arguing that the Mortham opinion does not
apply because current circumstances are much different).

See Howard Simon, New State Voting Laws Ii: Protecting the Right to Vote in the
Sunshine State, ACLU (Jan. 27, 2012) 8, n. 19, http://www .aclu.org/files/assets/
aclu_fl_statement_for_ senate_judicary_subcommn_field hearing on_voter suppres-
sion_2 2 12 pdf (reviewing the ACLU position that implementing a voting change in
the sixty-two non-covered counties has negative consequences on voters in the remaining
five counties).

See 42 U.S.C. § 1973 (“No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be imposed or applied ... in contravention of the guarantees
set forth in [the VRA]); Allen v. State Board of Elections, 393 U.S. 544, 565 (1969)
(construing section five of the VRA {o be a broad grant of authority to review “subtle,

- as well as obvious, state regulations™ and indeed, to assess “all changes, no matter how

small”).

See 521 U.S. 979 (1997) (holding that the changes required pre-clearance under prec-
edent demanding that even “an administrative effort to comply with a statute that had
already received clearance may require separate pre-clearance, because section five
reaches informal as well as formal changes” (internal quotation marks removed)).
See Florida Changes Submitted for Pre-Clearance, United States Department of
Justice, http://www.justice.gov/crt/about/vot/sec_5/f1_obj2.php (fast visited Nov. 30,
2011) (listing Florida voting regulation changes submitted for approval to the DOJ).
See 42 U.S.C. § 1973; Allen v. State Board of Elections, 393 U.S. 544, 565 (1969).
See Johnson v. Riley, Complaint, 2010 WL 3423779 (N.D.Ala.) (alleging that Governor
Riley’s executive order effectively nullifies the votes of electoral majorities in several
counties and is in violation of the VRA because the order was not pre-cleared).

1d. 1y 39-40.

Id.

Id. §40.

Id. 4 38.

Id ¢ 62-70.

See Johnson v. Riley, Complaint, 2010 WL 3423779 (N.D.Ala.) 9y 62-70; 71-75
(explaining that the counties affected by the Governor’s actions are majority African
American, a racial group explicitly protected under the VRA).

See Procedures for the Administration of Section 5 of the Voting Rights Act, 28 CF.R.
51.52 (c). .

Georgia v. United States, 411 U.S. 526 (1973); 28 C.F.R. § 51.52; see also Objection
1o Georgia Voting Change, Department of Justice, May 29, 2009, http://www justice.
gov/crt/about/vot/sec_5/ltr/]_052909.php.

See Objection to Georgia Voting Change, supra note 127 (explaining that the system
flagged minority voters as “non-citizens™ far more often than it did white voters, mean-
ing that the flagged minority voters had extra obstacles to prove that they were eligible
to register to vote).

.

Id.

See Pamela S. Karlan, Convictions and Doubts: Retribution, Representation, and
the Debate over Felon Disenfranchisement, STANFORD PUBLIC LAW AND LEGAL
THEORY WORKING PAPER SERTES 13, available at http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=484543 (revealing that the percentage of African Americans unable
to vote was close to two and a half times that of Caucasian people).
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141,
142

143.

144.

145,
146.
147.

See Part I and 11 Arrests for Florida by Age, Sex and Race, 1998-2010, 14 FLORIDA
DEPARTMENT OF LAW ENFORCEMENT, available at hitp://www.fdle.state.fl.us/Content
/getdoc/2¢4b035b-369b-406f-a729-dc8982e08996/air_age_race.aspx.

id

Incarceration Trends in Florida, 1988-2008, THE SENTENCING PROJECT 2 (Dec. 2009),
htip://www sentencingproject.org/doc/publications/inc_FLTrends.pdf.

Laughlin McDonald, et al., Letter to Governor Scott and Members of the Executive
Clemency Board, ACLU, (Mar. 4, 2011), hitp://www.brennancenter.org/page/-/
Democracy/Letter%20t0%20Florida%20Clemency%20Board%2 0March%204%20
2011.pdf.

Governor Scolt and Florida Cabinet Discuss Amended Rules of Executive Clemency,
supra note 32.

1d.

42U.8.C. § 1973c.

42 U.8.C. § 1973b.

Id.

See 590 F.3d at 1016 (noting that although the Senate lists several factors to consider
when determining if a voting procedure violates the VRA and that racial bias in the
criminal justice system is not specifically listed, the Senate did not intend for their list
to be exhaustive, and this type of bias is relevant o the totality of the circumstances).
4d. at 1008 (arguing that although affirmatively proving official history of discrimina-
tion would be strong evidence to support a VRA violation, lack of such evidence does
not automatically negate a VRA violation claim).

Id. at 994,

Id. at 1006.

Id. at 1008.-

Id. at 1012, ,

See Farrakhan v. Gregoire, 623 F.3d 990, 993 (9th Cir. 2010) (en banc) (granting that
while intentional discrimination in the criminal justice system would be sufficient to
find a violation of section two, the plaintiffs did not meet their burden of showing such
intentionality).

1d. at 993,

Id. at 994.

Johnson v. Governor of Fla,, 405 F.3d 1214 (11th Cir. 2005) (en banc); Hayden v.
Pataki, 449 F.3d 305, 323 (2d Cir. 2006); Simmons v. Galvin, 575 F.3d 24, 41 (1st Cir.
2009). )

See Johnson v. Bush, 126 S. CL. 650 (2005) (denying certiorari to the Eleventh Circuit’s
decision regarding a felon disenfranchisement section two VRA challenge).

See U.S. Const,, amend. 14, § 1 (“No State shall make or enforce any law which
shall . . . deny to any person within its jurisdiction the equal protection of the laws.”);
see also Farrakhan v. Gregoire, 623 F.3d 990, 993 (9th Cir. 2010) (en banc) (holding
that only intentional discrimination in enacting a felon disenfranchisement scheme is
sufficient to find a section two violation).

Farrakhan, 623 F.3d at 993.

U.S, CONST, amend. 14, § 2.

See Richardson v. Ramirez, 418 U.S. 24, 54 (1974) (relying on the argument that
since section two of the Equal Protection Clause mentions felon disenfranchisement,
the practice does not violate the Equal Protection Clause).
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153.
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155,

156,

157.

158.
159.
160.

161.

See U.S. ConsT, amend. 14, § 2(4)(a).

See Richardson 418 U.S. at 72-73 (Marshall, J., dissenting) (recounting that section two
was passed because the Republican-controlled House wanted to ensure its continued
dominance by insuring that southern African Americans, who supported them, would
able to vote, but realized that unlimited suffrage rights to all African Americans would
be politically infeasible).

See id. at 74 (reasoning that Congress did not intend to authorize discriminatory prac-
tices that fell into special categories named in section two, and that Congress likely did
not appreciate the literal significance of impingement upon democratic values that the
Court has allowed section two to impose).

See id. at 86 (concluding that judged under modern standards, felon disenfranchise-
ment could not stand). But see Richardson, 418, U.S. at 54 (majority) (holding that
the California Supreme Court erred in determining that felon disenfranchisement ran
afoul of the Fourteenth Amendment).

See Hunter v, Underwood, 471 U.S. 222, 233 (1980) (holding that the obvious invidious
motivation for passing the felon disenfranchisement clause in the Alabama Constitution
in 1908 renders it unconstitutional, despite valid reasons under which it could be passed
today).

See Hunter, 471 U.S. at 227-28 (describing that after establishing that racial bias was
a substantial factor in passing the legislation, the State has the burden to prove the law
would have been passed even absent this impermissible motivation).

See id. at 233 (expounding that it is irrelevant whether the same law could be passed
for a facially neutral reason today if the actual original passage had a discriminatory
intent).

Id.

See Matthew E. Feinberg, Suffering without Suffrage: Why Felon Disenfranchisement
Constitutes Vote Denial Under Section Two of the Voting Rights Act, 8 HASTINGS
RACE & POVERTY L.J. 61, 69 (2011) (admitting that this case is to date the only time
the Supreme Court has struck down a felon disenfranchisement law, but suggesting
that future challenges are possible).

See United States v. Fordice, 505 U.S. 717, 739 (1992) (finding that the burden is on
the State to offer legitimate reasons to prove that a law is no longer rooted in its original
discriminatory purpose); see also Knight v. Alabama, 14 F.3d 1534, 1550 (1994) (apply-
ing Fordice and requiring the State to provide independent and logitimate justifications
10 break the causal link between a reenacted law and its discriminatory predecessor).

505U.S. 717,739 (1992).

Fordice, 505 at 739; Knight, 14 at 1550.

See Johnson v, Governor of Fla., 405 F.3d 1214 (11th Cir. 2005) (en banc) (finding
that although it was clear that Florida originally passed its felon disenfranchisement
law for a discriminatory purpose, later reenactments removed the taint of that law be-
cause they were passed for facially neutral reasons). Bul see id. at 1245 (Barkett, J.,
dissenting) (discrediting the majority’s finding that Florida’s reenactment of its felon
disenfranchisement law was valid because it had been passed through a “deliberative
process,” and reiterating that deliberation is not sufficient if such deliberation does not
result in articulable, legitimate policy justifications for the Jaw).

See Johnson v. Bush, F.Supp.2d 1333 (S.D. Fla. 2002) (holding for the defendants, but
conceding that plaintiffs did present ample evidence of a racially discriminatory motive
for passing the 1868 law).
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See Johnson v, Governor of the State of Florida, 405 F.3d 1214 (2005) (finding that the
1968 reenactment narrowed the class of the disenfranchised to those who had committed
felonies, was considered by the Suffrage and Elections Committee, was approved by
the legislature, and was then voted on by the populace).

See id. at 1244 (Barkett, J., dissenting) (noting that a deliberative process is not the same
as a process in which independent, racially-neutral reasons are offered and accepted
before a law is passed).

1d.; see also Johnson v. Bush, 126 S. Ct. 650 (2005) (denying certiorari to reconsider
the decision).

See id. at 1247 (noting the Florida’s subsequent reenactments were textual changes that
were even less substantive than the changes made to the law that was struck down in
Hunter (citation omitted)); see also Erika Wood, Turning Back the Clock in Florida,
BRENNAN CENTER FOR JUSTICE, (March 201 1) (arguing that Governor Scott’s changes
made via executive order are far more restrictive than the procedures that had been in
place prior to 1999).

Farrakhan v. Gregoire, 590 F.3d 989 (9th Cir. 2010).

Farrakhan, 623 F.3d at 993.

1d. at 1008.

1d.

Farrakhan v. Gregoire, 590 F.3d 989, 1012 (9th Cir. 2010).

42 U.8.C. 1973(a). )

Letter from Laughlin McDonald, Director American Civil Liberties Union Voting Rights
Project to Chris Herren, Chief, Voting Section, Civil Rights Division (April 25, 2011)
available at hitp:/fwww.aclufl.org/pdfs/2011-04-ACLUDOJClemencyLetter. pdf.
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