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Organizing lmmigrant Workers

by Fran Schrei berg

Recent organizing gains involve significant numbers of immigrant
workers. The AFL-CIO focus on organizing and the encouraging
gains within unions committed to organizing recognizes the impor-
tance of immigrant workers and also acknowledges the need to orga-
nize documented as well as undocumented workers. We don’t care
about green cards,” stated Doug Dority head of the 1.4 million-mem-
ber United Food and Commercial Workers International Union. “We
care about union cards.”

In January 400 deliverymen in Manhattan joined a union winning
$3 million back pay. The primarily undocumented workers were from
W Africa. One noted, “It didn’t matter who we were. We are human
beings first. The question was, Were we taken advantage of?’

Approximately 130 reinforcing iron workers joined four northern
California lron Worker locals after a Fresno valley contractor signed a
collective bargaining agreement with the District Council of Iron
Workers of California& Nevadain late August, 2000. Upon the sign-
ing of the agreement, the workers were eligible for and organized in as
full members in either apprentice or journey person classifications.
The organizing process which continues to this day has brought in
close to 200 new members.

In Los Angeles, SEIU is bringing in home-care workers, most of
whom are immigrant workers, and many undocumented. In Minne-
apolis, HERE organized Latina chambermaids last year, who were
hauled off to jail after the union vote. But the union posted their
bonds, the EEOC investigated, and the Holiday Inn agreed to pay a
$72,000 settlement and let the maids continue to work.

Organizing immigrant workers isn't easy. Even if the worker is
legally in this country, she may have family here illegally, and the
retaliatory threats of the employer often hit the mark. The bullying
goes on in the fields, on the factory floor, in the sweatshops, on
construction sites. But despite it, the organizing is succeeding.

What’s the Organizing Secret? When the California Iron Work-
ers District Council targeted a contractor in California’s Fresno valley,
the victory wastied in part to an industry-wide campaign. Becausein
construction the worker is by definition mobile, moving from job to
job for a primary employer or moving from company to company in
search of steady employment, the process of identifying and making
contact with the workers of the targeted employer became, to a large
extent, a process of identifying the non-union workforce in that entire
industry in that geographical area. Organizers contacted workers on
the job and in the community where they lived, in person, on the
phone, and through community based resources.

Coupled with this need to organize industry-wide in a particular
market was the need to recognize that the largely immigrant worker
population was rooted in a community having strong cultural and
socia ties. This industry-wide community-based union organizing,
athough not entirely a new strategy for labor, having historical roots
in major organizing campaigns in the 1930's, was new for this period,
and may have broad application. Although this campaign involved
construction, the strategies and tactics may be useful whether the
industry is janitors, garment workers, or strawberry pickers because

in those industries as well, immigrant workers are in mobile industries
that use similar exploitive work tactics such as piece work, etc.

I ndustry-wide community-based union organizing involves such
things as hosting a picnic for workers and their families and friendsin
order to educate them about the wages and benefits and other aspects
of union membership. It involves the labor union working with the
community to provide services to meet the particularized needs of the
workers it is organizing such as English as a second language. It
involves bi-lingual apprenticeship classes. It involves making the
union hall available to the workers for meetings. It involves meeting
the workers in their community as well as at their jobsite.

Therest of the secret isthat successful organizing involves ev-
ery strategy and tactic possible. Thereisno oneright way to orga-
nize. Try one thing and if that doesn’t work, try another.

Sometimes union organizers stripped the best workers from non-
union work places offering the journey level worker membership and
placing apprentices in an appropriate level of a program.

Union organizers also helped workers become spokespersons for
the union. The workers collected names and phone numbers of those
with whom they worked, and in doing so became organizers - a part of
the union. The workers helped each other take statements on wage
violations, and by becoming involved also became a part of a union.
Dan Prince, organizer and President of Iron Workers 377, one of the
locals involved in the Fresno area campaign, stated, “The campaign
was rooted in the notion that unions are at bottom organizations of
workers. When the workers make demands and negotiate their con-
cerns, they begin to perceive themselves differently. They organize
themselves more effectively. By the time the agreement was signed,
the workers had already coalesced into a union. At that point, the
membership card was only aformality.”

Sometimes organizers picketed job sites and shut down the job.
Sometimesorganizerscalledin OSHA becausejobswereunsafe. Some-
times organizers filed prevailing wage or apprentice violations - fol-
lowing up with unfair competition lawsuits. Sometimes union mem-
bers and apprentices salted jobs.

But at all times, the or ganizer sof the industry-wide community-
based campaign regarded the right to organize asinviolable. “If
workers are organized this way, they’re organized no matter who
they work for. And if those workersjoin the union, they are union
memberd wherever they work,” commented Prince.

Sowhat’sthedifferencebetween organizingimmigrant workers
and organizing other workers? Recognizing and addressing special
needs and fears is part of it. The other part is the need to address
immigration status related legal issues so they don’t deter organizing.

Several union repsorganizingimmigrant wor k-
erswill speak and immigration law issues will be
also beaddressed at the NLG L& EC breakfast on
May 17 at 7 a.m. at the AFL-CIO LCC in SF.
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Progressive Attor neys Join Together
To Work for Fair Judiciary

The Bush Admini strationisgearinguponfederal judicial
nom nati ons. Ateamof young conservativel awersinthe Wite
House Gunsel ' s of fi ce has reported yi nt ervi ened nor e t han 50
judcid cand datesfor thefedera district courtsandcourtsaof apped s.
Recent | y t he Bush Adnini strati onterninat edthe Aneri can Bar
Associ ation' slongstandi ngrol ei neval uati ngpotentia j udicial
Noni nees.

AFL- A OPresi dent John Siaeeney not ed, “Presi dent Bush’ s
deci siontoterninat et he Aneri canBar Associ ati on’ s | ongst andi ng
ro eineva uati ngcand datesfor federa judicia appointnentsisan
atrage

“For nearly 50 years, through Denocratic and Republ i can
Admni strationsalike, theAwricanBar Associ ationhas pl ayedan
inportant ro ei neva uati ngwhether jud cid cand datesarequa i fied
toserveasfederd judges. Thesearelifeti neappa ntnents. Rresidents
shoul d want t o know andt he Aneri can peopl e deser ve t 0 know
whet her nonineestothefedera bencharevi enedbythei r col | eagues
i ntheprof essi onas havi ngt hesort of experi ence, t enperanent, and
credertia snecessarytoneet theirjudcid responsibilities.

“NowPr esi dent Bush has deci dedtobreak w thtraditi onand
abd ishtheABA srd eineva uatingjudi cia cand dates. Thisactionis
unfortunat eandnisgui dedonitsownterns. But equal | yd sturbingis
thefact that thi sacti ongppearstobepart of aseriesdf actionsbythis
Adnini strationthat reveal aWiite House nore concernedw th
pleasi ngtheright wngof itspartythanachi evi nggood gover nnent . ”

Itisclear tha theBushAdnini strati onispo sedandreadytonake
itscomservativenarkonthefederd jud ci ary.

Atorneysseeki ngafair j ud ci aryaredevel opi nganetvarkbathto
provi de backgr ound i nf or nat i on on noni nees as wel | astol obby
Serators. |f youwoul dlikenoreinfornation, pleasee-nail AH-QO
Associ at e @neral Gunsel LynnRhi nehart at | rhi neha@f | cio.orgor
cal | her at 202- 637-5053.

Quba S, B ogqueo No!

by Jason Hiber, Foger Fornan, M chael G ane
Athousandatt orneysfronover fiftyd fferent countriestravel ed
toHavanaQubafor thelnternational Associationof Denocratic
Lawyers (I ACL) conf erence Qct ober 14, 2000t hr ough Cot ober 21,
2000. Del egat es at t ended nuner ous wor kshops addr essi ng
international econonic, palitica andsoci a i ssuesandnet wthnany
Qibanaofficial sinclud ngthe Atorney General , Mentoers of the Giban
Suprene Gourt, theMnister of Labor, the Deanof Havanal awSchool
andF del Gastro. Del egatesweresurprisedat thenninal security
present duri ngtheseevent s notw t hstandi ngt heat t endance of hi gh-
level Qbandfficias. Inaddtiontothedficid functions, del egates
freel ytravel edi nHavanaandt he countrysi de, tal kedw t h Quban

residentsandvisitedhistoric, cuturd andscen catracti os.
For thelhitedS at esdel egati onit becane exceedi ng y cl ear t hat
our gover nnent continues tonisrepresent the Qubanreality.

nparing QibatothelhitedSatesononlyafewinternational |y
recogni zed st andar ds of hunanri ght s exposesthefal lacyof theU S
gover nnent’ s Gubanforei gnpal i cy.

The Quban Gonst i t uti on guar ant ees everyone afree pri nary,
secondary and post secondary education. Asaresul t, Qubahas 0%
illiteracywniletheU S nai nta nsastaggeri ng4%

The Quban const i t uti on guar ant ees wonen f ul | and equal
partici pationinsoci ety. Vénenconpri se50. 9%of t hework forceand
arevel | representedinall fiel dsincl udi nggover nnent, sci ence,
nedi ci neand | abor. Sexual assaul t and vi ol ence agai nst woneni s
virtua lynonexi stent inGba. IntheU S 12 5nml [ i onvonenover the
agedf 12arevictinsof vid ent assaul t everyyear.

Quba’ s constituti onguaranteesfreenedi cal servicestoevery
i ndi vi dual . Qibahas 55, 000 Doct or s (onef or every 200i nhabi tant, the
hi ghest per capitaintheworld), 72, 700 nurses, 308, 000 heal th
vorkers, 65, 600bedsin277hospita s, 83intensi vet herapy vards and
heal thcarebudget of over onehbillionpescsannual |y. VkereastheU S
profit driven, privatesector healthcarefail stoprovi deadequat e
servi cestoml |iors.

Qiba’ s consti tuti onguarant ees housi ngfor everyone. Therevere
no honel ess peopl e hudd ed under bri dges, i nabandoned bui | di ngs or
aroundsteamventsasfoundineverynajor U S city.

The Quban const i t uti on guarant ees aj ob w t h a saf e wor k
envi roment, auni onandasoci a security systenfor di sabl edvorkers.
IntheU S just approxi natel y 12t o0 15%of t he wor kf or ce has a
cd | ectivebarga ningrepresentative, therest are“a-will” enpl oyees.
Further, disabledU S workersareforcedbattlewel | -heel ed
enpl oyer s, stateconpensati onsystensor thefedera gover nnent for
badits.

Regardi nghunanrights, by nost internati onal standards, these
includetheright tohousi ng, heal thcare, educati onandfood. Asthe
above has denonst rat ed, Gibaequal sor surpassestheU S inthese
aes.

Further, a1994 docunent sent fromtheLhited S ates | nterest
Sectionin Qubato VWshi ngt on summari zi ng t he Quban r ef ugee
programcand d y adnit st hat “ The processi ng of ref ugee appl i cati ons
cont i nuet o showweak cases. Mbst peopl e appl y nor e because of t he
deteriorati ngeconomcsituationsthanareal fear of persecution.
Gmmonal | egati ons of fraudul ent appl i cati onsby activi stsandaof the
sal edf testinoni a shbyhunanri ghts| eaders have conti nuedi nrecent
nonths. Duetothel ack of verifiabl edocunent ary evi denceas aresul t
US Interest officersand| NSneners have regar ded hunanri ght's
casesasthenost suscepti bl etofraud.”

Al of theabovedescribedinfornati onestabl i shesthat thevoca
Giban Mam conmuni ty andthe U S gover nnent conti nuedi stort the
realityinQibainorder toj ustifythel ongst and ngecononc bl ockade.
Itistinetorecogni zethat thebl ockadei stheresult of aterribly
m sgui ded forei gnpol i cy as wel | as avi ol ationof nunerous
inernaiod stadbrds.

Thisisinpart wvhytheUN General | y Assenbl y has i n 1992,
1993, 1994, 1995, 1996 and 1997 vot ed t o condenm t he bl ockade.
Reasonabl eninds candi f fer regardi ngt he st rengt hs and weaknesses of
asocia i st stateversusacapital i st econony. Hwever, it isaclear
vio ationof Qiba ssovereigntyfor theUS toinposeitswll onthe
Qban peopl e wher e t hey have chosen and cont i nuet 0 choose a syst em
of goverment Wi chprovidesforal of itscitizensinaveryegditarian
fashion. It vasfor thesereasonsthat onour secondtol ast day i nGiba
nany of theU S andinternati onal del egat es nar chedwthonenl lion

Qhbansthroughthestreets of Hvanachanting“Qubasi ! B oqueo
N ™.
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Afirmngthe Satus Quo:. The Suprene Gurt’ s Lat est Reckoni ngw t h
Rre-DsputeBndingAbitrationof Individua Satutory Rgnts

Mchael J. Qiirk
NAA L onsuner R ghts Fel low Trial Lawers for Rubl i c Justice

The Suprene Gourt’ s recent deci si onsintwo casesinvol vi ng
inportat arbitrati onre a edi ssuesproducedsurprising ylittl echange
inthelawthat governs enpl oyers’ attenptstoi npose pre-di spute
bind ngarbitrationof ind vidud vorkers' statutoryclans. InGreu't
GtySoaes, Inc. v. Aans,‘the@urt hel dthat theFederal Ahitration
Act (FAY2appliestoarhitrati oncl ausesinenpl oynent contracts
bet ween enpl oyer s and nost non- uni oni zedvor ker's, thereby creating
apresunpti oninfavor of enforcingthesecontractswhentheyare
appl i edtoi ndi vi dual enpl oyees’ statutoryclains.® InGeenTree
Fraxcia Qrp v. Rndd ph*theQurt hel dthet anarbitrati oncl ause
nay beenforceddespiteitssilenceastothed | ocati onof arbitrati on
cost s bet weenal ender andani ndi vi dual consuner i nacaseari si ng
under thefederal TruthlnLendi ngAct.® A thoughinbot hcasesthe
Qurt enforcedacontractud arbitrati oncl auseinthefaced i ssueson
whi chfederal courts previ ousl y hadbeendi vi ded, t hese deci si ons do
not subst anti a | yerodet hebasesfor enpl oyeestoresi st pre-di spute
bindingarbitrationcontractsthat enpl oyerstypica lyattenpt to
enforceas arequi renent of enpl oynent . ¢

Enpl oynent contract s i nwhi chindi vi dual non-uni oni zed
enpl oyees arerequi red as acondi ti onof hiringor conti nued
enpl oynent tovai vetheir right tosueonanyfuturefedera or state
statutory cl ai ns andi nst ead nust subnit t hesecl ai ns t o bi ndi ng
arbitrati onrai seserious concernsastowet her therei s neani ngf ul
consert i nthefaceof theenpl oyer’ s superi or bar gai ni ng power andas
towhet her thel oss of accesstocourts di nini shes anenpl oyee’ s
substantivelegal rights. S ncethese probl ens are di scussed
extensi vel y el sevhere, "thisarticl efocusesontheeffectsof the
Suprene @urt’ snost recent arbitrati ondeci sionsontheability of
i ndi vi dual workerstoresist havi ngthese nandat ory and bi ndi ng
arbitrati oncontractsenforcedandtopreservethe r right of accessto
art.

Greuit GtyandArbitrati onof Enpl oyees’ Satutory @ ai ns

The Suprene Qourt’ sdecisionindrcuit dtyanswersthe
questi onof whet her the Federal Arbitrati onAct ever appliesto
enpl oynent contracts. Section2of theFAAstatesthat a“witten
provi sioninany...contract evi denci ngatransacti oni nvol vi ng
conner cetosettlebyarbitrati onacortroversythereafter arisingout of
suchcontract...shd | bevaid, irrevocad e, andenf orceah e, save upon
suchgrounds as exi st at | awor i nequityfor therevocati onof any
contract.”® The Suprene Qourt hasinterpreted Section2asageneral
rul eof substantivefederal | awwhi chereat esapresunpti onfavoring
theenforcenent of arbitrati oncontracts, god i estothefu | est reachof
Gngress’ constitutional pover toregul atei nterstat e conmer ce, and
preenutsstael avsthet sing eout arbitrai ond asesfor | essfavorad e
treat nent thanother contract provi sions.® Bit theRAAd socotai nsa
broadl y wor ded def i ni ti onal exceptiontotheAct’ s application
wher eby “not hi ng her ei n cont ai ned shal | appl y to contract s of
enpl oynent of seanen, rai | road enpl oyees, or any ot her cl ass of
wor ker s engaged i nforei gnor interstateconmerce.”* \Wenthe
Suprene Qurt hel din G/ ner v. | nterstat e/ JohnsonLane Qrp. 1t hat
the FAAappl i edtoenforceacontract conpel lingarbitrati onof a
securities broker’sclainsunder the AgeD scrinminationin
Enpl oynent Act, 2the Gurt di dnot exaninethescopeof Sectionl' s
exenpti onbecauseit foundthat thearbitrati oncl ausevasnat part of an
enpl oynent cont ract .

InGrecut Gty, theSprene@urt hel dby afivetofour votet hat
Sectionlcreatesonlyanarrowexenpti onfor enpl oynent contract s of
transportati onvorkersfronthe FAR s coveragesothat the Act appli es
toenpl oynent contractsaf virtua lya | ot her non-uni oni zedverkers. #
Inreachi ngthi shol ding, thenaj orityfocusedentirel yonthetext of
Sectionlandfoundthat thegenera phrase“other. .. workersengagedin
foreignor interstatecomerce” was narrowed by t he precedi ng
referencest o seanen” and“rai | roadenpl oyees” soastorefer onlyto
transportati onworkersandthat Sectionl s “engagedi nconmer ce”
| anguage was i rmensel y narrower t han Section 2’ s “i nvol vi ng
conmer ce. " The Gurt af fordednosi gni fi cancetostatenentsinthe
FAX sl egislativehistoryd savowngthe Act’ s applicationtoany
enpl oynent contracts, andwas not phased by t he anonal ythat it was
interpretingthe FAAt o gopl ytocontract s of wor kers who Gongr ess
hadnoconstitutional authoritytoregu a ewhentheseprovi sionsvere
enactedin 1925, andto exenpt onl y t hose f ewwor ker s who Gongr ess
d dthenhaveauthoritytoregu ate %

Despi tethecount ervai | i ngconsi derati onswhi chl edfour Justi ces
tod sset fronthenajority sinterpretation, ™ Greut Gty shad dng
that the FAAappl i estonost enpl oynent contractsaffectslittle
changeinthel awbecausenear| y every federal court of appeal st hat
previ ousl y had consi deredt hi s quest i onreachedt he sane concl usi on
asdoesGreut Gty.® TheGreuit Gtynajorityrepeated ycitedto
theseappdl | atedeci sionsinjustifyingitsha ding ® BrentheNnth
Greuit, theonefedera appel | atecourt that had const rued Sectionl
nor e broadl y t o exenpt al | enpl oynent contracts fromthe FAA s
coverage, ®later el dthet arbitrati oncl ausesi nenpl oynent contracts
coul d be enf or ced eveni nt he absence of t he FAX s presunpt i on of
enforceability.? Snmlarly, theGliforniaSuprene Gurt in
Arnendari z v. Foundation Heal t h Psychar e Servi ces, | nc.?
concl udedthat theGliforniaAhbitrati onAct woul dgenerd | yenforce
arbitrati oncl ausesinenpl oynent contractsevenif t he FAAd d not
aply.

Thus, wiilleGrcut Gtynay besignificant asal ost opportunity
becauseof itsapparent forecl osureof thepossibilitythat statesnay
prohi bit enpl oyersfromusi ngpre-di sputebi ndingarbitrationasa
condi ti onof enpl oynent for non-uni oni zedwor kers, #t hi s deci si on
does not appear todi ninishtheavai | abilityof previ ouslyexisting
defensestotheenforcenent of arbitrationclausesinindi vi dual
enpl oynent contracts.® Asisdi scussed bel ow t he Suprene Gourt
addr essed one of thesedefensestoarhitrati oni nancther recent!ly
Oeci ded case.

GeenTreeandtheBfect of RrohibitiveAbitrationGsts

A thought he Suprene Gourt’ s deci si oni n Randol ph addr esses
arbitrati onof aconsuner cl a megal nst anobi | e hone nort gage | ender
under the Trut hlnLendi ngAct (TILA), theunder!yi ng questi on of
whet her andvhent hecost s of proceedi ngi narbitrati onaresogreat as
toprecl udeanindi vidual plaintiff fromeffectivelyenforcingher
statutoryrightshassignificant i nplicationsfor enpl oynent cases.
Sncearbitrationisaprivatesyst emof | awenforcenent, theparties
thensel vesrat her t hanthegenera publ i chbear thecostsof creatinga
forurfor resd utionof their cl ai ns. Thesecostscanbesubstantia , as
privatearbitratorsaoftenchargefeesi nexcess of $500per dayfor their
servi ces. ® Enpl oyer st heref orecangai nsubstanti a advant age over
i ndi vi dual enpl oyees by i nposi ng arbi trationasaconditionof

[continued on p. 4]
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enpl oynent when forumcost s rival or even exceedt he val ue of an
enpl oyee' sstatutory claim? Hereagai n, though, theeffect of the
Randol phdeci si ononenpl oyeesfaci ngprohi bitivearbitrati oncosts
nay be sl i ght, andt he deci si on nay even prove hel pf ul t oenpl oyees
whoareresistingarhbitrati onbecauseof the@urt’ sresal uti onof a
separ at eprocedura i ssuet het the casepresent ed.

Thefirst questi onaddressedi n Randol ph was whet her adi stri ct
court’ sorder conpel lingarbitrati onanddi smssi ngtheentirecase
vihereapl a nti ff brought substantivecl ainsandarbitrati onvesrai sed
by t he def endant nay bei nmedi at el y appeal ed bef oret he casei s sent
toarhitration Theava labilityd apre-arbitrati ongoped isinportant
inindividual enpl oyee or consuner cases becauseatria court’s
arbitrati onorder woul deffectivel yendacasew t hout any appel | ate
reviewvherearbitrati oncostswoul dprevent theplaintiff from
vindi catingher clainsinarbitrati on. Despitethi sdanger, Section
16(b) of theFAApronibitspre-arbitrati onappeal sof federal district
cout ordersgranti ngastaydf litigati oninfavor of arbitrati onunder
Secti on3af theAct or directingarhi trati onunder Secti ondaof the/Act.®
A thesanetine, however, Section16(a)(3) pernitsani nmedi at e
aopeal of a“find deci sionwthrespect toanarhbitrati onthat i ssug ect
tothistitle.”® Rior toRandd ph, nost federal appel | atecourtshel d
that arbitrationorderswerenever i nmedi at el y appeal abl ei ncases
wheresubst anti vei ssuesinadditiontoarbitrabilityhadbeenrai sed
beforethedi strict court (so-cal | ed”enedded’ proceed ngs) andt hat
Section16(a) (3)’ sonlyappl i cati onvastocasest hat werebrought for
thesaol e purposeof obtai ninganarbitrationorder (“i ndependent”
proceedi ngs).* Anminorityof circuit courtsall owedi nmedi at e
appeal sof a | ordersd snissi ngcasesinfavor of arbitration ®

The Suprene Gourt i n Randol phentor aced t he mnori ty posi tion
onthisissueandhel dthet ad strict court’ sorder directingarhitrati on
and dismssingall clainsisinmed atel yappeal abl e.* Athoughthe
Qurt d sonatedthet anorder stayi glitigati oninfavor of arbitrati on
i snot i nmedi at el y appeal abl e, ®theavai | abi | ity of ani nmedi at e
aopedl inat | east sonecaseswerearhitrati oni sorderedw! | behd pfu
tovorkersseekingtoavoi darbitrationof their statutorycla ns.
Fandol ph s rej ectionof thedistinction between enbedded and
i ndependent proceedi ngs asthebasi sfor appeal abi lityissignificant
because cases viher e enpl oyees sueenpl oyersandarbitrati oni srai sed
as adef ense ar e al ways entedded proceedi ngs and t her ef or e were
never previ ousl y appeal abl ei nnost courts. Randol pht herefore
enhances at | east sone enpl oyeecl ai nants’ accesstojudicia review
o thearbitradlityo their statutarydans.

Ater recogni zingtheavai l abi lityof theconsuner plaintiff’s
initial apped, theSuprene @urt i n Rradl phhel dthat anarbitrati on
cl ausei snat render ed unenf or ceahl ebasedsd € yonitssil enceastothe
amount and al | ocati on of forumcoststhat woul dbeincurredin
arbitratinganindi vidua 'sstatutoryclam®* The@urt restatedits
basel i neunderstandi ngthat arbitrati onnust al |l owcl ai nantsto
effectivel yenforcetheir statutoryri gnt sandenphesi zedthet “[i]t nay
vel | bethat theexi stencedf largearbitrati oncostscou dprecl udea
l'itigant suchas Randol phfromeffectivel yvindi cati ngher federal
stauoryrigtsinthearbitra forum”® The@urt found, hovever, that
thepartyopposi ngarbitrati onbearstheburdenof denonstratingthet it
woul d be prohi bi ti vel y expensi ve and hel dt hat t he i ndi vi dual
consuner plaintiff beforeit fail edtosusta nthi sburdenbecauset he
recordwas bereft of any evi denceastothe costs shewoul dbear in
arbitrati ngher Truthlnlendi ngAct cl ai ns. ®

S nce Ranadl phdi scusses nel t her what consti tut es prohi bitive
arbitrationcostsinaparti cu ar casenor wiat evi dencevou dest ad i sh
suchacost, theeffect of therulingnaybelinmtedtothefewcases
wheretherei snoevi denceoncaosts.  Ranaddl phdoesexplicitl yrej ect

theargunent that the riskof higharbitrati oncostsal oneposes a
Ceterettoapaniff’ svind caiond her stauoryrigistha renders
arbitrationunenforceabl e. ¥ But the Quprene Qurt’ sfailureto
examnethisissueanyfurther all ons courtstoprohibit arbitration
wherethereisevidencerelatingtocosts. InShanklev. B G
Mii nt enance Mym. of @l o, Inc.,®for exanpl e, the Tenth G rcui t
refusedtoenforcearhbitrati onof anenpl oyee’ sstat ut ory di scri nna
tionc answherethearhitrati oncl auserequi redthepertiestospit the
forunmcost sandt hedesi gnatedarbitrat or’ s announcedfeestruct ure
voul drequi ret he enpl oyeet o pay bet ween $1, 875 and $5, 000i nor der
toarhitratehiscdans.® Likewse, theHeventhGreut hashe dthat an
arbitrati onclause’ s adopti onof Aneri canArbitrati onAssoci ati on
ruesrequiringaTitleMI plaintiff topaya$2 000filingfeeisa
“l'egitinat ebesi sfor aconcl usi onthat thecl ausedoes not conport wth
statutorypolicy.”® 9ncetheserefusa stoenforcearbitrati onvere
based onspeci fi cevi dencefoundintheternsof arbitrati oncontracts
andi nthefeeschedul esof desi gnatedarbitrators, nothi ngi n Rrdd ph
voul dupset thesecourts’ findingsthat arbitrati oncostswoul dhave
prohi bitedenpl oynent di scrinmnationplai ntiffsfromeffectively
vird catingtheir federd stauayrigts.

Ater Randd ph courtsthat havei nposedstrict |intati onsonthe
arbitrati oncoststhat anindivi dual enpl oyee nay berequi redtobear
shoul dstill beabl etoenforcethoselinmts. In@lev. Brnsint’|
Security Services, “for exanpl e, theDC Greuit notedthet enpl oyers
nay uset hei r bargai ni ngpover toi nposearbitrati onona“take-it-or-
| eave” basi sandthat the costsof arbitrationheari ngs nay exceed
$1,000 per day sothat, asanatter of effectivefedera statutory
enf orcenent, “wherearhi trati onhas beeni nposed by t he enpl oyer and
occursonlyat theoptionof theenpl oyer—arbitrators’ feesshoul dbe
borne sal el y by t he enpl oyer. "% A thoughapri nary concernin @l e
vastheriskof higharbitrati onfees, theDC Grceuit’ sha d ngsinply
elimnatedthat riskrather thanrefusetoenforcethecontract. The
Gl iforniaSuprene Qourt i n Arnendariz v. Foundation Health
Psychare Services, Inc.®sinilarly hel dinanenpl oynent
d scrinnnati oncaseari si ngunder statel an hat becausei nposi ti onof
substanti d forunrfeesiscontrarytopubicpdicy,” enpl oyers nay not
i nposeany arbitrati onforuncosts onenpl oyeepl ai ntiffsthat they
voul dnot havetobear i f theywereal | onedtosueincourt. #

By ansveri ngi nadvance of arbitrati onthe questi onof whet her
forunmcost swoul dprevent thepl a ntiff fromeffectivel yvind cating
her federd statutoryrights, Randd phappearstosi dewththosecourts
that havefoundit appropri atetoaddress cost-rel at edi ssues bef ore
arbitrationtakesplace. TheGliforni aSuprene Qurt sohel din
Anendari z, explicitlyre ecti ngthedef endant enpl oyer’ s contenti on
that feeissues shoul donl y be addressedwhen courts arerevi ew ng
arbitrationavards.® TheFourthQrcuit i nBadfordv. Rockvel |
Senncondict or Systens, Ine. , “oneof thefirst post - Randol phf eder al
appel | at eopi ni ons concerningal | ocati onof arbitrati oncosts, a so
found t hat cost - based obj ect i ons may be rai sed i n advance of
arbi trationbasedonforecastedfees and costs. # The Bradford
deci si on, hovever, enforcedanenpl oyer’ susedf arbitrati onaga nst an
ACEApl ai ntiff wherethepl aintiff hadal ready been char ged over
$4,400by the Averi can Arbi trati onAssoci ation, findingthat these
costshadnodeterrent effect vinerethep a nti ff i nitiat edandpur sued
arbitrati onandproduced noevi denceof hisinabilitytopaythese
costs.® Intheafternat hof the Suprene Gurt’ s Randol phdeci si on,
therefore, parti esopposi ngarhitrati ononthebesi sthet theforuncosts
voul dprohi bi't ef fecti veenforcenent of their statutoryrightsshou d
present i nadvanceof arbitrationa | rel evant evi denceastothecosts
that theywoul dbear if thearbitrati oncontract veretobeenforced.

[continued on p. 5]
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@oncl usi on

The Suprene ourt’ s nost recent deci si ons appl yi ngt he Feder al
AbitrationAct haveproducedsurprisingl ylittlechangeinthel aw
governingarhbitrati onof individual plaintiffs' statutorycausesof
action. Theholdingindrcuit dtythat the FAAappliesto
enpl oynent contract s of nost non- uni oni zed wor ker s af fi rned
exi stinglan nnost federa courtsandd dnat € i nineteor di nini shthe
aval l ddlityof defensestoenforcenent of arbitrati oncl ausescota ned
inthesecontracts. Likew se, the@urt’ shal di nginRandol pht hat
parti es cannot avoi darhitrati onbasedonprohi bitivecostswthout
produci ngevi dence of what thosecostsarel i kel ytobeaffectsonl ythe
rarecasewereanarbitrati oncl auseissil ent astocaost d | ocati onand
theparty opposi ngarhitrati onshows noat her evi dence. Randol pH s
prel imnaryhd d ngthat court ordersd smissi ngsubst antivecl a nsin
favor of arbitrati onarei nmed at € y appeal ad e, a thoughof uncerta n
ef f ect becausethe Gourt i ssued nogui dance onwhendi strict courts
shoul ddi smiss cl ai ng andwhent hey shoul d i ssue a non-appeal abl e
stay, naybehel pful toind vidud plantiffswoogpposearbitrati onby
allowngthemtoobtai nafinal judgnent onwhether or not an
arbitrati oncontract canbeenf orcedbef orethey suonit their statutory
damstoarbitraion

The aut hor vior ks ont he Minaat ory Arbi t rat i on Abuse Prevent i on B g ect at
Trial Lawers for Rubl i c Justi ce and nay be cont act ed at noui rk@I pj . org. For
infornationonlegal argunents for preventing enforcenent of contract ual
abitraionprovisionsvisit thebriefspageof TLRJ svebsite: hitp: //wwtlp.org/
tigf/lrigfs. tm
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NLG L& EC ORGANI ZES SECOND DELEGATI ON TO CUBA
by Ti mBal cher

I nFebruary, adel egati onorgani zedt he Labor and Enpl oynent
Gmmttee, a ongwththeUS Heal thGre Trade Lhi on Gonmit t ee,
visitedQubaand net wthlawersandl eadersfromthe Gentral de
Tr abaj ador es de Quba. The USdel egati oni ncl uded | abor and
enpl oynent | anyers, severd adnini strati vel anj udges, onearhbitrator,
| egal vorkers, aswel | astradeuni onl eadersandor gani zers.

Duringthefirst days of theneeting, Gubanand USdel egat es
of feredpresentati onsonvari ous aspect s of our respecti vel egal and
tradeuni onsystens. Veéthenvisitedsevera worksitesinHwvana, ad
trave edfor tvwodaystotheSantaGara, Sancti SoiritusandTrini dad.
Ve Vi sitingseverd add ti ond worksitesintheprovi nces, asvel | asthe
Ché Quevara Menori al . VW returnedtoHavana and net agai nto
evd Leteour effarts.

Adetai | edreport onthedel egationi shel ngprepared, andwl | be
nade avai | abl e soon. Qur ef f ort s wer e hel ped i mensel y by Debra
Branson, whoal | ovedustorevi ewanearlydraft of her upconing book
onthe Gibant rade uni onnovenent andits|abor | aws. Her vorkwl |
be atrenendousl y val uabl econtribution. In addition, several
nener s parti ci patedi nl ast year’ s del egation, or hadvi si ted Giba
bef ore. Wi | e noonewoul dcl ai mthat asi ngl e week was enought o
gai nat hor ough under st andi ng of t he Gibansystem thevi sit was both
exci ti ngandproducti ve,

For anyonewho doubt ed Quba’ sabi | i tytosurvi vethecd | apse of
EasternBEuropeansoci a i sm Qibalives. Wilethenationclearly
sufferedi ntheearly 1990s, Gibai snowj ust ascl earl yrebui | d ngand
novi ngforvard. Ve sawnewcarsonthestreets, factorieswthnew
equi pnent, renovati onof ol der bui | di ngs, and peopl e who appear ed
heal thy andwerewel | dressed. Theart andnusi ci sbothvi brant and
diverse. Therewerecertainly probl ens, i ncl udi ngsone evi dence of
energinginequal ities, perhaps based onthe dol | ar and peso
econonies. Nonet hel ess, nost of t he del egat i onvas deepl y noved by
t he Guban peopl € s conmit nent tobui | di nganorej ust soci ety.

Thetradeuni oni stsspokeproud yof their ra eintherevad ution,
adthe r contributi ontobu | d nganarej ust soci ety, particd arlyinthe
areasof healthcare, nutrition, educati onandenpl oynent rights. A
hi storiantaol dus of | abor organi zi nggoi ngbacktothe 1800s. The
Central de Trabaj ador es de Gubawas f or ned sever al decades bef ore
therevol ution, and Guban| abor st ruggl es have al ways contoi ned
mlitancywthpolitical radicalism TheCICcontinuestopl ay a
| eadi ngra ein thetransfornati onof Glbansoci ety.

Ve net tradeuni onistsfromel | | evel sof the CTG front hewvork
sitesthroughthel ocd andprovinci d | eadershi ptotherati ord | eaders.
Theyveresi ncere, dedi catedi ndi vi dual swhospokewithprideof their
rd eintheinprovingthelivesof thei r nenfbers. It vasarea pl easure
toget toknowt hemmandt herecepti ong ventoour del egati onvastruly
naovi ng.

QGibant rade uni oni st's face nany of t he sane probl enswefacein
our vor kpl aces, fromprotecti ngworkersfrom njuriestoprovidinga
fardscpinryprocedure. Theenvi roment i nasoci a i st enterpri se,
hovever, i scranatica | yd fferent fromaprivatecorporati oninthels
Wil eit vasclear that theuni oni stsandnanagerswenet wereat odds
over vorkpl acei ssuestypical | yinva vedi ncal | ecti vebargai ni ng,
t her e was no evi dence of t he deep ant agoni smand di st rust t hat
pervades US| abor rel ations. The uni onl eader s and wor ker s we net
appear ed gendi nel y i nt er est ed and concer nedabout theovera | survi val
o theenterprise. Snil arly, thenanagers seenedtova uet hevarkers,
andrespect theuni on.

I nsonevays, thescopeaf cal | ectivebargai ni ngi nCGibaappears
norelintedthanintheWBSprivatesector. Wi | e Gibanuni onswoul d
not strikeover hea thcareor reti renent benefits, theydonot needto.
Those benefits, andabroadarray of other economcrights, are
provi dedbythestate, outsi deof thecad | ectivebarga ningcontext.

The CICas awhol e appearstoexert broader i nfl uenceinthe
overal | directionof theecononyandtheindivi dual enterprises. The
ra eof theuni oni s conparabl etoastrongpubl i csector unioninthe
S wvherecol | ectivebargai ningisrestricted, economcvarfareis
oftenillega, but uni onscanexert substantia | everagethroughthe
palitical process. |ndeed, Qibanvorkersared |, ineffect, pudlic
enpl oyees. |1t vas apparent that nany sharedacu turedf pubd i cservice
that wassinilar toattitudesthat prevail i nsone gover nnent
enpl oynent i nthe US The anal ogy br eaks down, t hough, whenit is
not ed t hat t he Quban wor ker s, throughthe CTCQongress, pl ay an
official roleinplanning thecountry' sfuturedirectionand
promul gati ngthel egi sl ati ontobringabout t hose changes. Bventhe
strongest publ i csector unionsherearel imtedtotherad eof outsi de
inerest goys.

No one woul d pret end t hat a one-week visit i s enoughto
t hor oughl y eval uat e any count ry’ s syst emof worker ri ghtsor | abor
rel ations. VM| e nany express skepti ci st hat Guba has neani ngf ul
uni ons, webel i evewe sawanacti vel abor novenent, contributi ngi na
neani ngf ul waytothelivesof their nenbers. Rather thancl ai ning
that we havet he answer, however, wewoul d ur ge nor e US| awyer s and
unioni ststovisit andseefor thensdl ves.

Inthefina anal ysi s, UBprogressi ves, uni oni stsandver kers have
astakei nunderstand ngQia. |t isoneof our cl osest nel ghbars. Wth
or wthout theentvargo, it ispart of our regi onal econony. Mreover,
under st andi ng Gubai s essenti a for anyoneinterestedinfinding
dternativestothed ood visionbe ngofferedbyinterneti ond capitd,
the WQ andthe Lhited S at es governnent. V¢ al so have a
responsi bility, asneners of agl obal conmunity, tohel pendour own
country seniergo, asvel | asa | ather effortstointerferewthQiba s
soverd gty.

NLG Labor Law Guide - Contributions Sought

The Qui | d began publ i shi ngits Enpl oyee and Lhi on Menbber
Qui detoLabor Lawnorethantwenty years ago. V&l aunchedit in
order tooffer apractica gui defor vorkersandthei r uni ons, onet hat
not onlylaidout thebl ackletter | awbut al soof f ered concret e
suggesti onsfor newst rat eg esandt acti cs.

Qrer theyearswehave updat edandrevi sedit extensi vely: it now
covers newt opi cs, suchasthe ADA aswel | asall of therecent
devel opnentsintraditiona [abor law TitleMI, BER SA bankrupt cy
lawandal | of theother topi cswecover. Véreconmendit for every
Qui | d nenfer who pract i ces enpl oynent | awof any sort.

VW area ways | ooki ngfor vaystoinprovethebookaswvel l. In
particular, wewant total kto Qi | dnenberswhoarew | lingto
revienanded t aparticu ar chapter, or naj or porti onof achapter.
subnit revi sionsevery sixnonths; thenext dead inew | bethis
Noventoer. |f you' reinterested, contact either Hise@utier at
gauti er @el eport. comor Henry Wi i sat hnn@sdsl aw com

Fnaly, wewoul dliketoget thebookintothehands of nore
uni ons. I norder todothat weneedtocd | ect t he nanes and addr esses
of unionsinnaj or netropal i tanareas. |f you reabl etohel ppl ease

contact Henry Wl li s at hmn@sdsl aw com
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Wii st | ebl oner Book a G eat Buy

revi ewby R char d Renner
Retaliationisever present anongthosevwhostandupfor their

rigtsa vark.

FH nal | y enpl oynent practi ti oner s have a conpr ehensi ve vol une
devot ed t o prot ecti ng t hose who do speak up. oncept s and
Procedures i n Wi st ebl oner Lawpr ovi des t he nut s and bol t s of
retaliationclains. Aschair of theNational Vi stlebl over Genterin
Véshi ngton, D C, andapartner i nthe preeninent whi st ebl over | aw
firmof Kohn, Kohn &Gl api nt o, aut hor S ephenKohncorral st he vast
| andscape of thi sl awandnakesit useabl e.

@rceptsisvel | organi zedi nel evenchapters. Thefirst presents
tensteps for anal yzi ng awhi stl ebl ower case. This chapteris
particd arlywe | suitedfor | essexperi encedatt orneys, but containsa
fewgens for everybody. Kohnhel psthepractiti oner chooset he causes
of actiontopursue, anddeft!y suggest s howaset of factscanl eadto
rened esthroughavari ety of foruns. Thetext provi des questi onst hat
hel passess t he advant ages and di sadvant ages of eachavai | abl ecl aim
hel pingustohoneastrat egy.

Eachof the50states, andtheD strict of Gl unbi a, recei ve
indvidd atentioninCGepter 2 Heavilyfootnoted, it pointsustothe
| evel of advancenent i nour statesagai nst t he out dat ed doct ri ne of
enpl oynent-at-w 1. Thoseof usi n@i o(revi ever’ sresi dence) canbe
thankfu fortheup-to-datelist of appel | atecourt precedent, but still
p refor therichydeved ogpedlanvi nG@ifornia Anintroductoryarticle
pu | stogether thetrendsinstatel avsandtort sfor wongful d scherge.

Chapt er 3provi desasi il ar revi ewof 19 cat egori es of federal
| aws. Enpl oyeesintheairline, banking, jobtrai ning, naritine,
mgrant | abor, nining, railway, andtrucki ngindustriesrecei ve
particu ari zedarticlesonthefederd statutoryrened esj ust for them
Qher arti cl es address enpl oyeeprotecti onsunder civil rightslans
(TitleMI, FMA ADEAand ADA), |abor | ans (ER SA, NLRA,
ASAand Y, andfederal civil service (Wi stlebl oner Protection
Act andMrit SystemProtecti onBoard).

Chapt er 4 provi des nor e det ai | ed coverage of H rst Anendnent
clains, asenforcedthrough42U S C 1983, 1985and 1986. Kohn
addr esses t he H event h Anendnent i nmuni ty, qual i fiedinmunity,
andt he non-appl i cati onof respondeat superior. Heal socoversthe
applicationof 1985toenpl oyeesat wll (Fadd ev. Girrison) andthe
novenent away fromt he i nt racor por at e conspi racy doctri ne
(MAdrewv. Lockheed Martin).

BEnvi ronnent al whi st ebl ower s benefi t fromext ensi vetreat nent
of their speci al i zedrenedi es. Chapter 5i s vhere ncept s shi nes.
Kohncarri esover theyears of pai nstaki ngresearchfromhi streati se
The Wi st ebl ower LitigationHandbook. Updatesandtheful | O
libraryareavai |l dd eat http //wwadj.dd . gov/libai st.htm

Chapter 60f ferswhi stlebl onersandt hei r advocat est hei r best
chanceaof gettingveryrich. ThroughQi Tarmecti ons under the Fal se
QansAct, thefirst persontorevea afraudagai nst thefederal
gover nnent can shar ei napercent age of t he gover nnent s recovery.
The original source hovever, nust knowhowtostakethat claim n
page 212, ncept s| ays bareacommontrap: thosewho publicly
d scl osethefraudcanbebarredfromrecoveringthei r share. Need ess
tosay, governnent attorneys are not al ways keento sharethe
governnent s col | ections, and practitioners nust fol | oweach
regui renent tothetee. nceptsexpl ai nsthemsdl | .

Ghapter 7isappropriatel yshort onthei ssueof workpl acesaf ety
whi st | ebl ow ngunder CBHA S ncewhi st | ebl oners havenoright to
appeal fromCBAsinfornal deci si onsdecliningtoi ssueconpl ai nts,
CHAissinpl ytheweaker alternati vetoany ot her avai | abl ecl ai ma
client mght have. Advocatesw || dowel | tocheck Chapter 2to

determneif astatetort cl ai mcan be based onreporti ng CBHA
vidaias

Chapter 8iscool . ncept s organi zesthe el enent s of a pri na
faci ecase, andt hendravs aut hority ont hosei ssuesfrontheful | range
of retaiationlaw Theeffect isthat whenal egal i ssuearisesina
particul ar cl a m anadvocat e candrawaut hority fromeny of thel ans
that contai nanti-retaiationprovisions. Thesecti onont he scope of
protectedactivityincl udesdetai | edtreatnent of internal conpl aints,
failuretofad | ont hecha nof conmand, direct reportstogover nnernt,
filingconpl a nts, bel ngawtness, threaten ngtoconpl ai n, contacti ng
ned a, nistakenbel i ef s, andt hepersi stenced pratecti onyearsbeyond
theprotectedactivity. Mthodsof proof i ncl udedi rect evi denceand
circunstantial evidence. nceptslists 32acceptedforns of
circunstanti a evi dencedf d scrimnatorynative, eachfoat noted(pp.
268-70). (ncept s separ at el y addr esses di scovery, preenpti onand
nancet oryarbitrati on

Gapter 9cd | ectsauthoritysupporti ngaful | rangeof rened es.
Mke whol e renedi es, i ncl udi ngrei nstat enent, back pay, front pay,
and conpensat ory danages are bri ef ed. (bncept s cover s ot her
renedi esincl udi ngequi tabl erenedi es (abat enent andi nj uncti ons),
puni ti vedanages, i nterest, taxconsequences, attorneyfeesandcosts.
D ensei ssues, suchasniti gati onandaft er-acqu redevi dence, rece ve
add tiod treatnart.

Howof t en have we t hought we sett | ed a case and t hen cri nged
when def ense counsel sends over arel easerequi ringtheplantiff and
atoreytofofettherrigistod scl osethesettl enert, thecases, or
eventheevi denceinsupport of theorigi nal wongdoi ng? | nChapt er
10, neept sadvancesthecl ai nthat such hushnoney agreenentsare
vo dasaga nst publ i cpdicy. Theauthorityaga nst suchprovi sionsis
Oetail ed, together wthpractica consi derati onsabout severability,
voi di ngtheagreenent, andillegal ity. |Indeed, nceptsreportson
cases ha di ngthat assuchagreenentsareill ega , cl a nants cankeep
thesettl enent noney evenasthey di sregardtherestrictionsontheir
pratectedactivities. (P 373 fn31-37.)

ncept sal soissuesthecal | for inproved| ans. Chapter 11
presents a Mdel Lawt o protect t hose chal | engi ng any f or mof
unl aw ul or unprof essi onal conduct. Hereherel

Append cesincl udefedera regul ati ons gover ni ngproceduresfor
t he sevenenvi ronnent al | ans enf or cedt hrough GALJ.  Qhe appendi x
provi desthetext of rel evant enpl oyee protecti ons from38federal
|ans. Heasantly, theH rst andFourt eent hAnendnentsareincl uded a
renmnder thet thegoal of protecti ngthosevihospeakout hasitsrootsin
our Gnstituion

A together, Gnceptsi s aconprehensi veref erencethat st ands
doeinprovid ngthetod stoassessanyretd iaioncase. Ractiti oers
get gui danceonhand i ngeachphase of thecase, wthcarefu attention
tothefirst stepsininterviewngtheclient, choosi ngt he causes of
action, catchingtinelinnts, andrecoveringthefu | rangedf rened es
available. Thepriceislessthanonebillabl ehour. Trulyanost have.

(neept s and A ocedur es

I n VWi st | ebl over Law
by S ephen M Kohn
Quor umBooks. Vst port, Gonn. 2000. 576 pages.

LCO00- 027073. | SBN\L- 56720- 354- X (B354 $99. 50
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